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SENATE BILL 29

44TH LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 1999

INTRODUCED BY

Fernando R. Macias

FOR THE PUBLIC REGULATION COMMISSION REVIEW COMMITTEE

AN ACT

RELATING TO INSURANCE; ENACTING THE VIATICAL SETTLEMENTS ACT;

PROVIDING POWERS AND DUTIES; PROVIDING LICENSE FEES; PRESCRIBING

PENALTIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

Section 1.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL]  SHORT TITLE.--This act may be cited as the "Viatical

Settlements Act"."

Section 2.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL]  DEFINITIONS.--As used in the Viatical Settlements Act:

A.  "broker" means a person or his authorized representative who on behalf of a

viator and for a fee, commission or other valuable consideration offers or attempts to negotiate

viatical settlements between a viator and one or more providers.  "Broker" does not include an

attorney, accountant or financial planner retained by the viator to represent him; 

B.  "financing entity" means an underwriter, placement agent, lender, purchaser

of securities, credit enhancer, purchaser of a policy or certificate from a provider or any other
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person who may be a party to a contract and who has a direct ownership in a policy or

certificate that is the subject of a contract but whose sole activity related to the transaction is

providing funds to effect the viatical settlement and who has an agreement in writing with a

provider to act as a participant in a financing transaction;

C.  "financing transaction" means a transaction in which a provider or a

financing entity obtains financing for contracts or viaticated policies or interests in such

contracts or policies, including any secured or unsecured financing, any securitization

transaction or any securities offering either registered or exempt from registration under federal

and state securities law, or any direct purchase of interests in a policy or certificate, if the

financing transaction complies with federal and state securities law;

D.  "provider" means a person or his authorized representative who obtains

financing from a financing entity for the purchase, acquisition, transfer or other assignment of

one or more viatical settlement contracts or viaticated policies or interests in such contracts or

policies, or otherwise sells, assigns, transfers, pledges, hypothecates or otherwise disposes of

one or more viatical settlement contracts or viaticated policies or interests in such contracts or

policies.  Provider does not include:

(1)  a bank, savings bank, savings and loan association, credit union or

other lending institution that takes an assignment of a life insurance policy as collateral for a

loan;

(2)  the issuer of a life insurance policy providing accelerated benefits

under and pursuant to the contract; or

(3)  a natural person who enters into no more than one agreement in a

calendar year for the transfer of life insurance policies for any value less than the expected death

benefit;

E.  "viatical settlement contract" means a written agreement entered into

between a provider and a viator;
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F.  "viaticated policy" means a life insurance policy or certificate that has been

acquired by a provider pursuant to a viatical settlement contract; and

G.  "viator" means the owner of a life insurance policy or a certificate holder

under a group policy insuring the life of a person with a catastrophic, life-threatening or chronic

illness or condition who enters or seeks to enter into a viatical settlement contract."

Section 3.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] LICENSE REQUIREMENTS--FEES.--

A.  A person shall not operate as a provider or broker without a license from

the superintendent.

B.  Application for a provider or broker license shall be made to the

superintendent by the applicant on a form prescribed by the superintendent.  

C.  An application or renewal shall be accompanied by the following fee:

(1)  for initial license as a provider, one thousand dollars ($1,000);

(2)  for initial license as a broker, one hundred dollars ($100);

(3)  for renewal of a provider's license, two hundred dollars ($200);

and

(4)  for renewal of a broker's license, one hundred dollars ($100).

D.  Licenses may be renewed from year to year on the anniversary date of

licensure upon payment of the annual renewal fee.  Failure to pay the fee by the renewal date

shall result in revocation of the license.

E.  The applicant shall provide information on forms required by the

superintendent.  The superintendent may require the applicant to fully disclose the identity of all

stockholders, partners, officers, members and employees and representatives, and the

superintendent may refuse to issue a license if not satisfied that a stockholder, partner, officer,

member, employee or representative who may materially influence the applicant's conduct meets

the standards of the Viatical Settlements Act.



un
de

rs
co

re
d 

m
at

er
ia

l =
 n

ew
[b

ra
ck

et
ed

 m
at

er
ia

l] =
 d

el
et

e

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

.124548.1
- 4 -

F.  A license issued to an applicant authorizes all members, officers,

representatives and designated employees to act as providers or brokers, as applicable, under the

license, and all those persons shall be named in the application and any supplements to the

application.

G.  Upon the filing of an application and the payment of the license fee, the

superintendent shall make an investigation of each applicant and issue a license if the

superintendent finds that the applicant:

(1)  has provided a detailed plan of operation;

(2)  is competent and trustworthy and intends to act in good faith in the

capacity provided by the license applied for;

(3)  has a good business reputation and has had experience, training or

education so as to be qualified in the business for which licensure is sought; and

(4)  if not a natural person, provides a certificate of good standing from

the state of its domicile.

H.  The superintendent shall not issue a license to a nonresident applicant

unless a written designation of an agent for service of process is filed and maintained with the

superintendent or the applicant has filed with the superintendent the applicant's written

irrevocable consent that any action against the applicant may be commenced by service of

process on the superintendent."

Section 4.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] LICENSE DENIAL, SUSPENSION, REVOCATION OR

REFUSAL TO RENEW.--

A. The superintendent may deny, suspend, revoke or refuse to renew the

license of a provider or broker if the superintendent finds that:

(1)  there was any material misrepresentation in the application for the

license;
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(2)  the licensee, including any officer, partner, member, key

management personnel or representative of the licensee, has been convicted of fraudulent or

dishonest practices, is subject to a final administrative action or is otherwise shown to be

untrustworthy or incompetent;

(3)  the licensee has pleaded guilty or nolo contendere, or been found

guilty of, any felony or a misdemeanor involving fraud or moral turpitude, regardless of whether

a judgment of conviction has been entered by the court; 

(4)  the licensee no longer meets the requirements for initial licensure; 

(5)  the licensee has performed any act prohibited by the Viatical

Settlements Act;

(6)  the provider demonstrates a pattern of unreasonable payments to

viators; 

(7)  the provider has entered into a viatical settlement contract that has

not been approved in accordance with the Viatical Settlements Act; 

(8)  the provider has failed to honor contractual obligations set out in a

viatical settlement contract; or

(9)  the provider has assigned, transferred or pledged a viaticated

policy to a person other than another provider licensed in New Mexico or a financing entity.

B.  Before the superintendent denies a license application or suspends, revokes

or refuses to renew the license of a provider or broker, the superintendent shall conduct a

hearing in accordance with Chapter 59A, Article 4 NMSA 1978."

Section 5.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] APPROVAL OF VIATICAL SETTLEMENT CONTRACTS

AND DISCLOSURE STATEMENTS--CONTRACT TERMS.--

A.  A person shall not use a viatical settlement contract or provide a disclosure

statement form to a viator in New Mexico unless filed with and approved by the superintendent. 
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The superintendent shall disapprove a viatical settlement contract or disclosure statement form

if, in the superintendent's opinion, it is unreasonable, contrary to the interests of the public or

otherwise misleading or unfair to the viator.

B.  The viatical settlement contract shall establish the terms under which the

provider will pay compensation or anything of value, which compensation or value is less than

the expected death benefit of the insurance policy or certificate, in return for the viator's

assignment, transfer, sale, devise or bequest to the provider of the death benefit or ownership of

all or a portion of the insurance policy or certificate.  A viatical settlement contract also includes

a contract for a loan or other financial transaction secured primarily by an individual or group

life insurance policy, other than a loan by a life insurance company pursuant to the terms of the

life insurance contract, or a loan secured by the cash value of a policy."  

Section 6.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] REPORTING REQUIREMENTS AND

CONFIDENTIALITY.--

A.  Each licensee shall file with the superintendent on or before March 1 of

each year an annual statement containing such information as the superintendent by rule may

prescribe. 

B.  Except as otherwise allowed, a provider, broker, insurance company,

insurance agent, insurance broker, information bureau, rating agency or company or any other

person with actual knowledge of a viator's identity shall not disclose that identity to any other

person unless the disclosure is: 

(1)  necessary to effect a viatical settlement between the viator and a

provider and the viator has given written consent to the disclosure; 

(2)  provided in response to an investigation by the superintendent or

any other governmental officer or agency; or

(3)  a term of or condition to the transfer of a viaticated policy by one
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provider to another provider."

Section 7.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] EXAMINATION.--

A.  The superintendent may examine the business and affairs of a licensee or

applicant.  The superintendent shall have the authority to order a licensee or applicant to

produce any records, books, files or other information reasonably necessary to ascertain whether

the licensee or applicant is acting or has acted in violation of the law or otherwise contrary to

the interests of the public.  The expenses incurred in conducting an examination shall be paid by

the licensee or applicant.

B.  Names and identification data for all viators shall be considered confidential

information and shall not be disclosed by the superintendent unless required by law.

C.  Records of all transactions of viatical settlement contracts shall be

maintained by the provider and shall be available to the superintendent for inspection during

reasonable business hours.  A provider shall maintain records of each viatical settlement until

five years after the death of the viator."

Section 8.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] DISCLOSURE.--

A.  A provider or broker shall disclose the following information to the viator

no later than the time of application:

(1)  possible alternatives to viatical settlement contracts for persons

with catastrophic, life-threatening or chronic illnesses, including any accelerated death benefits

offered under the viator's life insurance policy;

(2)  that some or all of the proceeds of the viatical settlement may be

free from federal income tax and from state franchise and income taxes, and that assistance

should be sought from a professional tax adviser;

(3)  that the viator has a right to rescind a viatical settlement contract
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fifteen calendar days after receipt of the viatical settlement proceeds; 

(4)  that money will be sent to the viator within two business days after

the provider has received the insurer or group administrator's acknowledgment that ownership of

the policy or interest in the certificate has been transferred and the beneficiary has been

designated pursuant to the viatical settlement contract;

(5)  that proceeds of the viatical settlement could be subject to the

claims of creditors; 

(6)  that receipt of the proceeds of a viatical settlement may adversely

affect the viator's eligibility for medicaid or other government benefits or entitlements, and that

advice should be obtained from the appropriate government agencies; and

(7)  that entering into a viatical settlement contract may cause other

rights or benefits, including conversion rights and waiver of premium benefits that may exist

under the policy or certificate, to be forfeited by the viator and that assistance should be sought

from a financial adviser.

B.  A provider shall disclose the following information to the viator prior to the

date the viatical settlement contract is signed by all parties:

(1)  the affiliation, if any, between the provider and the issuer of an

insurance policy to be viaticated;

(2)  if an insurance policy to be viaticated has been issued as a joint

policy or involves family riders or any coverage of a life other than the viator, the possible loss

of coverage on the other lives and the advisability of consulting with the insurance producer or

the company issuing the policy for advice on the proposed viatication; and

(3)  the dollar amount of the current death benefit payable to the

provider under the policy or certificate and the availability of any additional guaranteed

insurance benefits and the dollar amount of any accidental death and dismemberment benefits

under the policy or certificate and the provider's interest in those benefits."
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Section 9.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] GENERAL RULES.--

A.  A provider entering into a viatical settlement contract shall first obtain:

(1)  if the viator is the insured, a written statement from a licensed

attending physician that the viator is of sound mind and under no constraint or undue influence

to enter into a viatical settlement contract; 

(2)  a witnessed document in which the viator: 

(a)  consents to the viatical settlement contract; 

(b)  acknowledges that the insured has a catastrophic, life-

threatening or chronic illness or condition; 

(c)  represents that the viator has a full and complete

understanding of the viatical settlement contract; 

(d)  asserts that he has a full and complete understanding of the

benefits of the life insurance policy; and 

(e)  acknowledges that he has entered into the viatical

settlement contract freely and voluntarily; and

(3)  a document in which the insured consents to the release of his

medical records to a provider or broker.

B.  All medical information solicited or obtained by a licensee shall be subject

to the applicable provision of state law relating to confidentiality of medical information.

C.  All viatical settlement contracts entered into in New Mexico shall provide

the viator with an unconditional right to rescind the contract for at least fifteen calendar days

from the receipt of the viatical settlement proceeds.  If the insured dies during the rescission

period, the viatical settlement contract shall be deemed to have been rescinded, subject to

repayment to the provider of all viatical settlement proceeds.

D.  Immediately upon the provider's receipt of documents to effect the transfer
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of the insurance policy, the provider shall pay the proceeds of the viatical settlement to an

escrow or trust account in a state or federally chartered financial institution whose deposits are

insured by the federal deposit insurance corporation.  The account shall be managed by a trustee

or escrow agent independent of the parties to the contract.  The trustee or escrow agent shall

transfer the proceeds to the viator immediately upon the provider's receipt of acknowledgment of

the transfer of the insurance policy.

E.  Failure to pay the viator within the time specified in Paragraph (4) of

Subsection A of Section 8 of the Viatical Settlements Act renders the viatical settlement

contract voidable by the viator for lack of consideration until the time consideration is tendered

to and accepted by the viator.

F.  Contacts with the viator for the purpose of determining the health status of

the insured by the provider or broker after the viatical settlement has occurred shall only be

made by the provider or broker licensed in New Mexico and shall be limited to once every three

months for insureds with a life expectancy of more than one year and to no more than once per

month for insureds with a life expectancy of one year or less.  The provider or broker shall

explain the procedure for these contacts at the time the viatical settlement contract is entered

into.  The limitations set forth in this subsection shall not apply to any contacts with an insured

under a viaticated policy for reasons other than determining the viator's health status."

Section 10.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] RULES AND STANDARDS.--The superintendent may:

A.  promulgate rules to implement the provisions of the Viatical Settlements

Act; 

B.  establish standards for evaluating reasonableness of payments under

viatical settlement contracts, including regulation of discount rates used to determine the amount

paid in exchange for assignment, transfer, sale, devise or bequest of a benefit under a life

insurance policy; 
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C.  establish appropriate licensing requirements and standards for continued

licensure for providers and brokers;

D.  require a bond or other mechanism for financial accountability for viatical

settlement providers; and

E.  adopt rules governing the relationship and responsibilities of both insurers

and providers and brokers during the viatication of a life insurance policy or certificate."

Section 11.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] RELATIONSHIP TO OTHER LAWS.--The provisions of the

Insurance Code other than the Viatical Settlements Act shall not apply to viatical settlements

unless expressly provided.  The following articles and provisions of the Insurance Code shall

also apply to viatical settlements and providers and their promoters, sponsors, directors,

officers, employees, agents, solicitors, brokers and other representatives.  For the purposes of

such applicability, a provider may be referred to as an insurer in:

A.  Chapter 59A, Article 1 NMSA 1978;

B.  Chapter 59A, Article 2 NMSA 1978;

C.  Chapter 59A, Article 4 NMSA 1978; and

D.  Chapter 59A, Article 16 NMSA 1978."

Section 12.  EFFECTIVE DATE.--The effective date of the provisions of this act is

July 1, 1999.

- 11 -
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     FORTY-FOURTH LEGISLATURE

     FIRST SESSION, 1999

February 16, 1999

Mr. President:

Your CORPORATIONS & TRANSPORTATION COMMITTEE, to

whom has been referred

     SENATE BILL 29

has had it under consideration and reports same with recommendation that it DO NOT PASS,

but that

SENATE CORPORATIONS & TRANSPORTATION COMMITTEE

 SUBSTITUTE FOR SENATE BILL 29

DO PASS, and thence referred to the JUDICIARY COMMITTEE.

Respectfully submitted,
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__________________________________

Roman M. Maes, Chairman 

Adopted_______________________ Not Adopted_______________________

          (Chief Clerk)                          (Chief Clerk)

                  Date ________________________

The roll call vote was  6  For  0  Against

Yes: 6

No: 0

Excused: Macias, McKibben, Rawson, Robinson

Absent: None

S0029CT1
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SENATE CORPORATIONS AND TRANSPORTATION COMMITTEE SUBSTITUTE 
FOR SENATE BILL 29

44TH LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 1999

AN ACT

RELATING TO INSURANCE; ENACTING THE VIATICAL SETTLEMENTS ACT;

PROVIDING POWERS AND DUTIES; PROVIDING LICENSE FEES; ELIMINATING

LIVING BENEFITS CONTRACTS; PRESCRIBING PENALTIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

Section 1.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL]  SHORT TITLE.--This act may be cited as the "Viatical

Settlements Act"."

Section 2.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL]  DEFINITIONS.--As used in the Viatical Settlements Act:

A.  "broker" means a person or his authorized representative who on behalf of a

viator and for a fee, commission or other valuable consideration offers or attempts to negotiate

viatical settlements between a viator and one or more providers.  "Broker" does not include an

attorney, accountant or financial planner retained by the viator to represent him; 

B.  "financing entity" means an underwriter, placement agent, lender, purchaser of

securities, credit enhancer, purchaser of a policy or certificate from a provider or any other
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person who may be a party to a contract and who has a direct ownership in a policy or

certificate that is the subject of a contract but whose sole activity related to the transaction is

providing funds to effect the viatical settlement and who has an agreement in writing with a

provider to act as a participant in a financing transaction;

C.  "financing transaction" means a transaction in which a provider or a financing

entity obtains financing for contracts or viaticated policies or interests in such contracts or

policies, including any secured or unsecured financing, any securitization transaction or any

securities offering either registered or exempt from registration under federal and state securities

law, or any direct purchase of interests in a policy or certificate;

D.  "provider" means a person or his authorized representative who obtains

financing from a financing entity for the purchase, acquisition, transfer or other assignment of

one or more viatical settlement contracts or viaticated policies or interests in such contracts or

policies, or otherwise sells, assigns, transfers, pledges, hypothecates or otherwise disposes of

one or more viatical settlement contracts or viaticated policies or interests in such contracts or

policies.  Provider does not include:

(1)  a bank, savings bank, savings and loan association, credit union or

other lending institution that takes an assignment of a life insurance policy as collateral for a

loan;

(2)  the issuer of a life insurance policy providing accelerated benefits

under and pursuant to the contract; or

(3)  a natural person who enters into no more than one agreement in a

calendar year for the transfer of life insurance policies for any value less than the expected death

benefit;

E.  "viatical settlement contract" means a written agreement entered into between a

provider and a viator;

F.  "viaticated policy" means a life insurance policy or certificate that has been

acquired by a provider pursuant to a viatical settlement contract; and

G.  "viator" means the owner of a life insurance policy or a certificate holder

under a group policy insuring the life of a person with a catastrophic, life-threatening or chronic
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illness or condition who enters or seeks to enter into a viatical settlement contract."

Section 3.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] LICENSE REQUIREMENTS--FEES.--

A.  A person shall not operate as a provider or broker without a license from the

superintendent.

B.  Application for a provider or broker license shall be made to the

superintendent by the applicant on a form prescribed by the superintendent.  

C.  An application or renewal shall be accompanied by the following fee:

(1)  for initial license as a provider, one thousand dollars ($1,000);

(2)  for initial license as a broker, one hundred dollars ($100);

(3)  for renewal of a provider's license, two hundred dollars ($200); and

(4)  for renewal of a broker's license, one hundred dollars ($100).

D.  Licenses may be renewed from year to year on the anniversary date of

licensure upon payment of the annual renewal fee.  Failure to pay the fee by the renewal date

shall result in revocation of the license.

E.  The applicant shall provide information on forms required by the

superintendent.  The superintendent may require the applicant to fully disclose the identity of all

stockholders, partners, officers, members and employees and representatives, and the

superintendent may refuse to issue a license if not satisfied that a stockholder, partner, officer,

member, employee or representative who may materially influence the applicant's conduct meets

the standards of the Viatical Settlements Act.

F.  A license issued to an applicant authorizes all members, officers,

representatives and designated employees to act as providers or brokers, as applicable, under the

license, and all those persons shall be named in the application and any supplements to the

application.

G.  Upon the filing of an application and the payment of the license fee, the
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superintendent may make an investigation of each applicant and issue a license if the

superintendent finds that the applicant:

(1)  has provided a detailed plan of operation;

(2)  is competent and trustworthy and intends to act in good faith in the

capacity provided by the license applied for;

(3)  has a good business reputation and has had experience, training or

education so as to be qualified in the business for which licensure is sought; and

(4)  if not a natural person, provides a certificate of good standing from the

state of its domicile.

H.  The superintendent shall not issue a license to an applicant unless a written

designation of an agent for service of process is filed and maintained with the superintendent or

the applicant has filed with the superintendent the applicant's written irrevocable consent that

any action against the applicant may be commenced by service of process on the

superintendent."

Section 4.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] LICENSE DENIAL, SUSPENSION, REVOCATION OR

REFUSAL TO RENEW.--

A. The superintendent may deny, suspend, revoke or refuse to renew the

license of a provider or broker if the superintendent finds that:

(1)  there was any material misrepresentation in the application for the

license;

(2)  the licensee, including any officer, partner, member, key management

personnel or representative of the licensee, has been convicted of fraudulent or dishonest

practices, is subject to a final administrative action or is otherwise shown to be untrustworthy or

incompetent;

(3)  the licensee has pleaded guilty or nolo contendere, or been found guilty
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of, any felony or a misdemeanor involving fraud or moral turpitude, regardless of whether a

judgment of conviction has been entered by the court; 

(4)  the licensee no longer meets the requirements for initial licensure; 

(5)  the licensee has performed any act prohibited by the Viatical

Settlements Act;

(6)  the provider demonstrates a pattern of unreasonable payments to

viators; 

(7)  the provider has entered into a viatical settlement contract that has not

been approved in accordance with the Viatical Settlements Act; 

(8)  the provider has failed to honor contractual obligations set out in a

viatical settlement contract; or

(9)  the provider has assigned, transferred or pledged a viaticated policy to

a person other than another provider licensed in New Mexico or a financing entity.

B.  Before the superintendent suspends, revokes or refuses to renew the license of

a provider or broker, the superintendent shall conduct a hearing in accordance with Chapter

59A, Article 4 NMSA 1978.

C.  Any person aggrieved by denial of an application may request a hearing before

the superintendent in accordance with the provisions of Chapter 59A, Article 4 NMSA 1978."

Section 5.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] APPROVAL OF VIATICAL SETTLEMENT CONTRACTS

AND DISCLOSURE STATEMENTS--CONTRACT TERMS.--

A.  A person shall not use a viatical settlement contract or provide a disclosure

statement form to a viator in New Mexico unless filed with and approved by the superintendent. 

The superintendent shall disapprove a viatical settlement contract or disclosure statement form

if, in the superintendent's opinion, it is unreasonable, contrary to the interests of the public or

otherwise misleading or unfair to the viator.
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B.  The viatical settlement contract shall establish the terms under which the

provider will pay compensation or anything of value, which compensation or value is less than

the expected death benefit of the insurance policy or certificate, in return for the viator's

assignment, transfer, sale, devise or bequest to the provider of the death benefit or ownership of

all or a portion of the insurance policy or certificate.  A viatical settlement contract also includes

a contract for a loan or other financial transaction secured primarily by an individual or group

life insurance policy, other than a loan by a life insurance company pursuant to the terms of the

life insurance contract, or a loan secured by the cash value of a policy."  

Section 6.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] REPORTING REQUIREMENTS AND CONFIDENTIALITY.--

A.  Each licensee shall file with the superintendent on or before March 1 of each

year an annual statement containing such information as the superintendent by rule may

prescribe. 

B.  Except as otherwise allowed, a provider, broker, insurance company,

insurance agent, insurance broker, information bureau, rating agency or company or any other

person with actual knowledge of a viator's or insured's identity shall not disclose that identity to

any other person unless the disclosure is: 

(1)  necessary to effect a viatical settlement between the viator and a

provider and the viator has given written consent and, if the insured's identity is being disclosed

and the insured is competent, the insured has given written consent to the disclosure; 

(2)  provided in response to an investigation by the superintendent or any

other governmental officer or agency; or

(3)  a term of or condition to the transfer of a viaticated policy by one

provider to another provider."

Section 7.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] EXAMINATION.--
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A.  The superintendent may examine the business and affairs of a licensee or

applicant.  The superintendent shall have the authority to order a licensee or applicant to

produce any records, books, files or other information reasonably necessary to ascertain whether

the licensee or applicant is acting or has acted in violation of the law or otherwise contrary to

the interests of the public.  The expenses incurred in conducting an examination shall be paid by

the licensee or applicant.

B.  Names and identification data for all viators or insureds shall be considered

confidential information and shall not be disclosed by the superintendent unless required by law.

C.  Records of all transactions of viatical settlement contracts shall be maintained

by the provider and shall be available to the superintendent for inspection during reasonable

business hours.  A provider shall maintain records of each viatical settlement until five years

after the death of the viator."

Section 8.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] DISCLOSURE.--

A.  A provider or broker shall provide a written disclosure statement form

containing the following information to the viator no later than the time of application:

(1)  possible alternatives to viatical settlement contracts for persons with

catastrophic, life-threatening or chronic illnesses, including any accelerated death benefits

offered under the viator's life insurance policy;

(2)  that some or all of the proceeds of the viatical settlement may be free

from federal income tax and from state franchise and income taxes, and that assistance should

be sought from a professional tax adviser;

(3)  that the viator has a right to rescind a viatical settlement contract

within fifteen calendar days after receipt of the viatical settlement proceeds; 

(4)  that money will be sent to the viator within two business days after the

provider has received the insurer or group administrator's acknowledgment that ownership of the
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policy or interest in the certificate has been transferred and the beneficiary has been designated

pursuant to the viatical settlement contract;

(5)  that proceeds of the viatical settlement could be subject to the claims of

creditors; 

(6)  that receipt of the proceeds of a viatical settlement may adversely

affect the viator's eligibility for medicaid or other government benefits or entitlements, and that

advice should be obtained from the appropriate government agencies; and

(7)  that entering into a viatical settlement contract may cause other rights

or benefits, including conversion rights and waiver of premium benefits that may exist under the

policy or certificate, to be forfeited by the viator and that assistance should be sought from a

financial adviser.

B.  A provider shall disclose in writing the following information to the viator

prior to the date the viatical settlement contract is signed by all parties:

(1)  the affiliation, if any, between the provider and the issuer of an

insurance policy to be viaticated;

(2)  if an insurance policy to be viaticated has been issued as a joint policy

or involves family riders or any coverage of a life other than the viator, the possible loss of

coverage on the other lives and the advisability of consulting with the insurance producer or the

company issuing the policy for advice on the proposed viatication; and

(3)  the dollar amount of the current death benefit payable to the provider

under the policy or certificate and the availability of any additional guaranteed insurance

benefits and the dollar amount of any accidental death and dismemberment benefits under the

policy or certificate and the provider's interest in those benefits."

Section 9.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] GENERAL RULES.--

A.  A provider entering into a viatical settlement contract shall first obtain:
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(1)  if the viator is the insured, a written statement from a licensed

attending physician that the viator is of sound mind and under no constraint or undue influence

to enter into a viatical settlement contract; 

(2)  a witnessed document in which the viator: 

(a)  consents to the viatical settlement contract; 

(b)  acknowledges that the insured has a catastrophic, life-

threatening or chronic illness or condition; 

(c)  represents that the viator has a full and complete understanding

of the viatical settlement contract; 

(d)  asserts that he has a full and complete understanding of the

benefits of the life insurance policy; and 

(e)  acknowledges that he has entered into the viatical settlement

contract freely and voluntarily; and

(3)  a document in which the insured consents to the release of his medical

records to a provider or broker.

B.  All medical information solicited or obtained by a licensee shall be subject to

the applicable provision of state law relating to confidentiality of medical information.

C.  All viatical settlement contracts entered into in New Mexico shall provide the

viator with an unconditional right to rescind the contract for at least fifteen calendar days from

the receipt of the viatical settlement proceeds.  If the insured dies during the rescission period,

the viatical settlement contract shall be deemed to have been rescinded, subject to repayment to

the provider of all viatical settlement proceeds.

D.  Immediately upon the provider's receipt of documents to effect the transfer of

the insurance policy, the provider shall pay the proceeds of the viatical settlement to an escrow

or trust account in a state or federally chartered financial institution whose deposits are insured

by the federal deposit insurance corporation.  The account shall be managed by a trustee or
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escrow agent independent of the parties to the contract.  The trustee or escrow agent shall

transfer the proceeds to the viator immediately upon the provider's receipt of acknowledgment of

the transfer of the insurance policy.

E.  Failure to pay the viator within the time specified in Paragraph (4) of

Subsection A of Section 8 of the Viatical Settlements Act renders the viatical settlement

contract voidable by the viator for lack of consideration until the time consideration is tendered

to and accepted by the viator.

F.  Contacts with the viator or insured for the purpose of determining the health

status of the insured by the provider or broker after the viatical settlement has occurred shall

only be made by the provider or broker licensed in New Mexico and shall be limited to once

every three months for insureds with a life expectancy of more than one year and to no more

than once per month for insureds with a life expectancy of one year or less.  The provider or

broker shall explain the procedure for these contacts at the time the viatical settlement contract

is entered into.  The limitations set forth in this subsection shall not apply to any contacts with

an insured under a viaticated policy for reasons other than determining the viator's health

status."

Section 10.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] RULES AND STANDARDS.--The superintendent may:

A.  promulgate rules to implement the provisions of the Viatical Settlements Act; 

B.  establish standards for evaluating reasonableness of payments under viatical

settlement contracts, including regulation of discount rates used to determine the amount paid in

exchange for assignment, transfer, sale, devise or bequest of a benefit under a life insurance

policy; 

C.  establish appropriate licensing requirements and standards for continued

licensure for providers and brokers;

D.  require a bond or other mechanism for financial accountability for viatical
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settlement providers; and

E.  adopt rules governing the relationship and responsibilities of both insurers and

providers and brokers during the viatication of a life insurance policy or certificate."

Section 11.  A new section of the New Mexico Insurance Code is enacted to read:

"[NEW MATERIAL] RELATIONSHIP TO OTHER LAWS.--The provisions of the

Insurance Code other than the Viatical Settlements Act shall not apply to viatical settlements

unless expressly provided.  The following articles and provisions of the Insurance Code shall

also apply to viatical settlements and providers and their promoters, sponsors, directors,

officers, employees, agents, solicitors, brokers and other representatives.  For the purposes of

such applicability, a provider may be referred to as an insurer in:

A.  Chapter 59A, Article 1 NMSA 1978;

B.  Chapter 59A, Article 2 NMSA 1978;

C.  Chapter 59A, Article 4 NMSA 1978; and

D.  Chapter 59A, Article 16 NMSA 1978."

Section 12.  REPEAL.--Sections 59A-20-34 through 59A-20-36 NMSA 1978 (being

Laws 1989, Chapter 376, Sections 1 through 3) are repealed.

Section 13.  EFFECTIVE DATE.--The effective date of the provisions of this act is July

1, 2000.

- 24 -
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     FORTY-FOURTH LEGISLATURE

     FIRST SESSION, 1999

March 5, 1999

Mr. President:

Your JUDICIARY COMMITTEE, to whom has been referred

     SENATE CORPORATIONS AND TRANSPORTATION

COMMITTEE SUBSTITUTE FOR SENATE BILL 29

has had it under consideration and reports same with recommendation that it DO PASS.

Respectfully submitted,

__________________________________

Michael S. Sanchez, Chairman 
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Adopted_______________________ Not Adopted_______________________

          (Chief Clerk)                          (Chief Clerk)

                  Date ________________________

The roll call vote was  5  For  1  Against

Yes: 5

No: Davis

Excused: Aragon, Tsosie

Absent: None
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