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BILL SUMMARY 

Synopsis of SEC Amendment 

Senate Education Committee Amendment to Senate Bill 111 (SB111/aSEC) would require that an 
employee of an Educational Retirement Board (ERB)-covered employer that is retired from the 
Public Employees Retirement Association (PERA) and has not suspended their retirement benefit 
is not required to make a contribution to the educational retirement fund. 

Synopsis of Original Bill 

Senate Bill 111 (SB111) would make several changes to the Educational Retirement Act that 
address policies governing the ability of retired Educational Retirement Board (ERB) members to 
return to work.  The bill would allow retired members of ERB to return to employment after 90 
days without suspending their pension if the retired member earns less than $15 thousand per year 
and there was no agreement prior to retirement to return to work. The bill would eliminate a 
requirement that beginning July 1, 2020 employees who return to work at 0.25 FTE or less make 
nonrefundable contributions to the educational retirement fund.  Finally, the bill would exempt 
substitutes employed on a day-to-day basis from coverage under the Educational Retirement Act.   

FISCAL IMPACT 

SB111/aSEC would require the educational retirement fund to forgo anticipated revenue increases 
that are scheduled to begin in FY21. In addition, SB111/aSEC would eliminate a current 
requirement that a PERA retiree contribute to the educational retirement fund.  ERB projects the 
total amount of lost revenue at $8.1 million per year; however, this includes $2.6 million in 
contributions for PERA retirees, which analysis from ERB indicates is refundable to the employee 
upon termination of employment with an ERB-covered employer.    

Contributions for Employees working 0.25 FTE or Less. Under Laws 2019, Chapter 258 
(HB360), beginning July 1, 2020, retired members of ERB who return to employment at 0.25 FTE 
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or less will begin making contributions to the educational retirement fund. Analysis from ERB 
notes that employees working more than 0.25 FTE are required to make contributions if they join 
the return to work plan and that prior to HB360 employees working less than 0.25 FTE were treated 
differently than other return to work employees.  HB360 extended the contribution requirement so 
that all members working during retirement make contributions. Employees earning $24 thousand 
or less will contribute 7.9 percent of salary and employees earning more than $24 thousand will 
contribute 10.7 percent of salary. Employers will contribute 14.15 percent of the salary of these 
employees. SB111/aSEC would repeal this requirement and ERB would continue to not collect 
employer and employee contributions for members working less than 0.25 FTE. 
 
ERB indicates SB111/aSEC would result in forgone revenue of $4.1 million related to revenue 
from nonrefundable contributions from employees working at less than 0.25 FTE. Employer 
contributions would count for about $2.3 million of this total, which employers will be required to 
begin paying in FY21. House Appropriations and Finance Committee Substitute for House Bills 
2 and 3 does not include increased appropriations to cover the costs of the newly required 
contributions.  If no appropriation is made to the state equalization guarantee to higher education 
institutions, the additional contributions will come from school districts’, charter schools’, and 
institutions’ operating budgets. It is unclear if the new contribution requirement will cause retired 
ERB members to stop working for ERB-covered employers. Additional contributions to ERB 
assumes educational employers will be able to find employees to fill these positions if the current 
retirees leave these positions. ERB will not collect additional contributions in FY21 for employees 
who choose to leave these positions if employers are unable to fill these vacancies.   
 
Contributions from Substitute Employees. SB111/aSEC would repeal a section of HB360, 
scheduled to become effective July 1, 2020, that requires a substitute teacher who works at a level 
greater than 0.25 FTE to become a member of ERB. In place of that requirement, SB111/aSEC 
would enact a section of law that mirrors current ERB rules that exempt employees engaged on a 
day-to-day basis to replace another employee from coverage under the Educational Retirement 
Act. The current ERB rule provides that an employee engaged to fill a vacant position, including 
a position vacated by an extended leave of absence, shall not be considered a substitute. 
SB111/aSEC provides additional clarity that is not in the current ERB rule by replacing the phrase 
“extended leave of absence” with “a leave of absence of at least ninety days.” Because the 
provision that requires substitute teachers to join ERB is not yet effective, substitutes employed 
on a day-to-day basis are currently exempt from coverage and ERB does not collect employer or 
employee premiums for these employees    
 
ERB expects to receive additional revenue from the addition of short-term substitutes of $1.4 
million, although this provision will also increase future liabilities for the fund. 
 
Contributions from PERA Employers. SB111/aSEC would exempt PERA retirees that have not 
suspended their retirement benefit from making contributions to the educational retirement fund.  
This requirement was effective July 1, 2019, for employees other than certified police officers 
hired prior to July 1, 2019.  Previous law exempted all PERA retirees that hand not suspended 
their retirement benefit.  Analysis from ERB states it will receive $2.6 million in contributions 
from PERA retirees; however this analysis notes these contributions are refundable to the 
employee upon termination of employment with an ERB-covered employer.  PERA retirees that 
do not suspend their retirement benefit are ineligible to earn service credit from their employment, 
making it likely PERA retirees will request refunds from ERB.  SB111/aSEC would continue to 
require employer contributions based on salaries of PERA retirees. 
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SUBSTANTIVE ISSUES 
 
Return-to-Work Policies. SB111/aSEC would make changes to the Educational Retirement Act 
to restore some return-to-work policies that were altered by Laws 2019, Chapter 258 (House Bill 
360).  That bill required ERB’s board of trustees to repeal an administrative rule, known as the 
“return-to-work exception.” The return-to-work exception allowed retired ERB members to return 
to work for an ERB-covered employer without suspending their retirement benefit or being 
required to make nonrefundable contributions to the educational retirement fund if the member 
earned less than $15 thousand per year or worked 0.25 FTE or less.  Although the amended 
Educational Retirement Act continues to allow those employed at a level of 0.25 FTE or less to 
return to employment without suspending their retirement benefit, beginning July 1, 2020, those 
employees and their employers will be required to make nonrefundable contributions to the 
educational retirement fund.  SB111/aSEC would remove the requirement to make nonrefundable 
employee and employer contributions for those employed at 0.25 FTE or less and create a new 
return-to-work policy for employees earning less than $15 thousand that is slightly modified to 
account for requirements of the Internal Revenue Service.  Under the former return-to-work 
exception, employees earning less than $15 thousand did not need to observe a layout period prior 
to returning to work.  SB111/aSEC would require that an employee returning to work and earning 
less than $15 thousand observe a layout period of 90 days.  SB111/aSEC would further require 
that the employee and employer not enter into any agreement for rehire. 
 
Analysis from ERB states the Internal Revenue Service does not allow members of qualified 
pension plans to take “in-service distributions” from the retirement plan.  Before drawing from the 
plan, a retiree must terminate employment and the employer and employee must reasonably 
anticipate that no further services will be performed after retirement.   
 
ERB notes the following: 
 

“Because it is difficult to confirm the intent of the employee and the employer, 
governmental retirement plans such as [ERB] typically require that retirees complete a 
layout period before they may return to employment and continue to receive benefits. 
[ERB] requires that retirees who want to return to work at greater than 0.25 FTE and 
continue to receive their benefit must first complete a 12 consecutive month layout period.  
A layout period of 12 months makes it less likely that the termination and rehire was not 
genuine.” 
 

ERB notes concern with the 90-day break-in-service requirement in light of the IRS requirements 
for a bona fide termination of employment, noting the serious tax consequences associated if the 
plan is disqualified. 
 
However, the IRS does not establish a minimum layout period. A recent white paper from the 
National Association of State Retirement Administrators (NASRA) and the Center for State and 
Local Government Excellences (CSLGE) notes different states have a wide variety of policies 
around the break-in-service requirement.  The report states the following: 
 

“All retired public employees who seek to return to the same employer from which they 
retired, or who work for another public employer that participates in the same retirement 
system from which they retired, are required to observe a “break in service” between 
their retirement and their return to work. This is a requirement set forth in IRS regulations 
and further specified in state laws and retirement system policies. These regulations, laws, 
and policies define the period of time that must lapse between the employee’s date of 
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retirement and their hiring date.  IRS rules do not specify a length of time that represents 
a break in service; guidance provided by the IRS states only that there must be a bona 
fide break in service with no arrangement for re-employment.” 

 
Because the IRS does not specify a length of time that 
represents a break in service, different retirement plans 
have selected different time periods and some retirement 
plans merely require a break in service without specifying 
a timeframe.  A review of plan policies included in the 
NASRA and CSLGE report shows 33 of 83 retirement 
plans surveyed have a break in service requirement of two 
months or less, while nine plans require a break without 
specifying what length is required. A further 21 plans 
require a break of between two months and six months.  
Only 20 plans require a break of six months or more. 
 
ERB analysis states a national office representative of the 
Internal Revenue Service offered the informal opinion that 
a 90-day layout period was unlikely to represent a bona 
fide termination of employment, particularly for a teacher, for whom it may coincide with a 
summer or quarterly break.  However, it appears a number of public pension plans, including plans 
that serve public school or university employees, have layout periods that are less than 90 days, 
raising questions about this informal opinion. The Attachment: Public Retirement System 
Postretirement Employment Policies on Break-in-Service Requirements from the National 
Association of State Retirement Administrators provides a summary of these policies. Some of 
these policies are set in state law, while others are adopted by retirement plans through rule or 
policy. 
 
ERB notes the IRS allows an employee to reduce service to a specified percentage of service as 
specified by the retirement plan to indicate a bona fide termination.  This level is currently 0.25 
FTE for ERB.  A salary cap may not be substituted for a percentage of service. 
 
PERA Retiree Contributions. Analysis from ERB notes ERB retirees are required to make 
nonrefundable contributions to the educational retirement fund and states that repealing the 
requirement that PERA retirees contribute places ERB retirees and PERA retirees on unequal 
footing; however, ERB’s analysis notes that current law allows PERA retirees to receive a refund, 
while ERB retirees are required to make nonrefundable contributions.  Additionally, ERB retirees 
that go to work for a PERA-covered employer are excluded from PERA membership and not 
required to make contributions. 
 
While current law requires PERA retirees that have not suspended their retirement benefit to make 
contributions to the educational retirement fund, nothing in state law states these contributions are 
nonrefundable.  Administrative rules proposed by ERB regarding contributions from PERA 
retirees had designated these contributions as nonrefundable.  However, public comment noted 
that when HB360 added the requirement that PERA retirees make contributions to ERB the statute 
was not amended to specify that these contributions were nonrefundable.   
 
At the rule hearing, ERB staff offered the following opinion that not including the word 
nonrefundable was an error and there is a reasonable argument that it was the intent of the 
Legislature to make these contributions nonrefundable because the purpose of HB360 was to 
improve the sustainability of the educational retirement fund. However, on the advice of staff, the 

 

Requi red Legnth o f B reak -
i n-Servi ce  Per i od

Number  
o f 

Sy stems
A break in service of unspecified 
length is required 9
Less than 2 months 33
2 or more months but less than 6 
months 21
6 or more months but less than 1 
year 11
1 Year or More 9

Source: Balancing Objectives in Public Employee 
Post-Retirement Employement Policies, p. 12
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ERB’s board of trustees declined to adopt the rule designating PERA retiree contributions as 
nonrefundable because the plain language of the statute did not appear to give the board authority 
to collect nonrefundable contributions.  
 
Because of the error in HB360 collecting refundable contributions from PERA retirees will serve 
little purpose.  Because PERA retirees are not eligible to earn service credit, they receive no benefit 
from leaving their contributions in the educational retirement fund.  As a result, retirees may be 
more likely to request refunds from ERB — assuming the retiree is aware that they are eligible to 
collect a refund for those contributions. 
 
OTHER SIGNIFICANT ISSUES 
 
HB360 from the 2019 session made changes to the Educational Retirement Act to improve the 
long term sustainability of the pension plan offered to public school, college, university, and other 
educational employees.  These changes included the addition of a tiered multiplier for calculating 
retirement benefits, anti-pension spiking provisions that limits the impact of sudden and significant 
pay increases shortly before retirement, and new contribution requirements for retirees from the 
PERA.  The bill also increased employer contributions to the educational retirement fund from 
13.9 percent to 14.15 percent and raised the minimum age for a regular, unreduced retirement to 
age 58 for members hired after July 1, 2019. 
 
Some educational stakeholders have noted the difficulty of recruiting high-quality substitute 
teachers to cover the classroom responsibilities of teachers who are absent from school. School 
districts have noted that, when possible, schools prefer to cover the classroom of a teacher absent 
for the day with a qualified teacher, including retired personnel.  Media reports and public 
comment from an ERB’s October rule hearing indicate that changes to the return-to-work policies 
had the effect of preventing some of these retired members from providing services as a substitute 
teacher, exacerbating the current shortage of those willing to serve as a substitute.  Provisions of 
statute scheduled to come into effect this July may cause additional retired members to leave the 
public school employers and additional contribution requirements may make it more difficult for 
employers to recruit short term substitutes.   
 
RELATED BILLS  
 
Relates to House Bill 46, Changes to Educational Retirement Fund, which would provide for a 
distribution of gross receipts tax from the tax admiration suspense fund to the educational 
retirement fund. 
 
Conflicts with House Bill 226, Retired Teachers as Substitutes, which would allow a retired ERB 
member to return to work as a substitute teacher without suspending his or her retirement benefit. 
 
Conflicts with House Bill 260, Retired Teachers as Substitutes, which would allow a retired ERB 
member to return to work as a substitute teacher without suspending his or her retirement benefit.  
HB260 would require employers to make contributions to the educational retirement fund. The bill 
would sunset June 30, 2025.  
 
SOURCES OF INFORMATION 

• LESC Files 
• Educational Retirement Board (ERB) 
• Legislative Finance Committee (LFC) 
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