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See discussion under Significant Issues. 
 
Relates to SB 89 
 
SOURCES OF INFORMATION 
LFC Files 
 
Responses Received From 
Office of the State Engineer/Interstate Stream Commission (OSE/ISC) 
 
SUMMARY 
 
     Synopsis of Bill  
 
Senate Bill 90 prohibits the Interstate Stream Commission (ISC) or any other agent of the State 
of New Mexico from given written notice to the Secretary of the federal Department of the 
Interior that the state intends to build the New Mexico Unit until all funding necessary for 
completion of the New Mexico unit has been secured and guaranteed by the beneficiaries of the 
project. 
 
 
FISCAL IMPLICATIONS  
 
The OSE/ISC notes, per the federal Arizona Water Settlements Act (AWSA) New Mexico must 
provide written notice to the Secretary of the U.S. Department of Interior of its intent to build the 
New Mexico Unit no later than December 31, 2014 in order to receive between $34 million and 
$62 million of additional funding for a New Mexico Unit of the Central Arizona Project. The 
agency notes if the state fails to provide such notice by the deadline, New Mexico will forfeit the 
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additional funding. 
 
SIGNIFICANT ISSUES 
 
The AWSA provides New Mexico with up to $128 million in non-reimbursable funding. The 
funds are deposited by the Bureau of Reclamation (BOR) into the New Mexico Unit Fund, 
created in the state treasury in Laws 2011, Chapter 99 (House Bill 301).  The ISC administers the 
nonreverting fund, and federal law restricts use of the funds to southwestern New Mexico and to 
the implementation of AWSA.  
 
The state will receive $66 million, guaranteed and adjusted to reflect changes in the construction 
cost indices since 2004, in federal funds to construct the New Mexico Unit of the Central 
Arizona Project (CAP) or a water utilization alternative to meet water supply demands in Catron, 
Grant, Hidalgo and Luna counties. The project(s) will be determined by the ISC in consultation 
with the Southwest New Mexico Water Study Group or its successor, including costs associated 
with planning and environmental compliance activities and environmental mitigation and 
restoration.  The funds may be used to cover costs of an actual water supply project, planning, 
environmental mitigation, or restoration activities associated with or necessary for the project.  
The water supply project can be something other than a dam or diversion from a stream system 
as long as it develops water to meet a water supply demand.  BOR reports, three of the ten 
required payments totaling over $27 million (indexed for inflation) have been deposited in the 
New Mexico Unit Fund. According to the BOR, these payments will continue under the AWSA 
through 2021, with the total amount likely in the $90 million range. (See attachment 1)  
 
In addition to the guaranteed amount stated above, if the state elects to construct a New Mexico 
Unit of the CAP, the Act makes up to $62 million in additional funding available for that 
purpose.  Per the AWSA, New Mexico is only eligible for the additional $62 million if it elects 
to build a project that would use any of the additional 14,000 acre-feet of Gila River water, and 
that would result in downstream users exchanging their Gila River water for CAP water. The 
BOR also notes $28 million of the $62 million is tied to return investments of the Lower 
Colorado River Basin Development Fund. The BOR reports the following: 
 

The investment return on the Development Fund must average over 4 percent between 
December 10, 2004, and date of start of construction of a New Mexico Unit. To date, the 
earnings in the fund have been far less than 4 percent annually. At this point in time, it is 
highly unlikely that any of these funds would be available unless a dramatic and 
sustained turnaround in the interest rates occurs.  

 
In that scenario, only $34 million, indexed for inflation, of the additional $62 million would be 
made available for construction of the New Mexico Unit.  
 
 
According to the OSE/ISC: 
 

SB 90 is preempted by the federal Arizona Water Settlements Act of 2004 and is 
therefore unconstitutional as is contravenes the Supremacy Clause of the United States 
Constitution. Contrary to SB 90, the federal Act does not make notification of the 
Secretary of Interior by New Mexico that the state intends to build a New Mexico Unit 
contingent upon securing and/or guaranteeing "all funding necessary for completion of 
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the New Mexico unit."  In fact, any of the additional $62 million for the New Mexico 
Unit will only be available to the state upon its notification to the Secretary of the Interior 
that it indeed intends to construct a New Mexico Unit.Thus, SB 90 contravenes the 
federal Arizona Water Settlements Act by attempting to rewrite its funding allocation 
criteria.   
 
If New Mexico were to be required to secure all funding for a New Mexico Unit prior 
providing notice to the Secretary of Interior by December 31, 2014 of the same, the 
likelihood that the state could demonstrate the “availability of all necessary funding for 
completion of the [New Mexico Unit] has been secured and guaranteed” is non-existent.  
Therefore, if the state determines that it will construct a New Mexico Unit, SB 90 would 
result in the forfeiture by the state of between $34 million to $62 million under the Act 
and would preclude any possibility that New Mexico could develop the additional annual 
average of up to 14,000 acre-feet of water it is entitled to under the federal Act.  

 
RELATIONSHIP 
 
SB 90 is related to SB 89 in that both bills relate to provisions of the federal Colorado River 
Basin Project Act, as amended by the federal Arizona Water Settlements Act. 
 
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL 
 
According to the OSE/ISC, the consequence of not enacting this bill is that:  
 
1) New Mexico would continue thorough evaluations of all stakeholder proposals, including 
those that contemplate a New Mexico Unit, 2)  it would preserve the possibility that New 
Mexico  will be able to develop some or all of the additional annual average of 14,000 acre-feet 
of water provided to New Mexico under  the  Arizona Water Settlements Act, 3) New Mexico 
would not forfeit $34 million to $62 million of the additional funding authorized by the Arizona 
Water Settlements Act, 4) the additional water would be utilized in New Mexico rather than in 
Arizona, and 5) New Mexico would avoid a potential legal challenge based upon the 
constitutionality of this bill.  
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