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SUMMARY

Synopsis of Bill

House Bill 84 amends Section 6-4-13 (the Model Tobacco Escrow Statute) to change the criteria
whereby tobacco companies that do not participate in the tobacco Master Settlement Agreement
(MSA) or nonparticipating manufactures (NPM) may receive an early release of monies they are
required by state law to escrow to provide a fund for future claims the state may bring against
them.

Additionally SB 67 enacts a new section of law regarding the severability of the amended lan-
guage in Paragraph (2) of Subsection B of Section 6-4-13 NMSA 1978, should it be found to be

unconstitutional.

Significant Issues

According to the AG, the amendment is necessary to fix a problem that has been costing the
states under the MSA hundreds of millions in reduced settlement payments. It is estimate that
the loss to New Mexico last year was effectively $2.6 million and the effective loss this year is
anticipated to be $3.8 million. Current law allows NPM access to escrowed funds under three
criteria one of which one is when it establishes the amount that it is required to place into escrow
is greater than what the manufacturer would have been required to pay had it participated in the
MSA or the individual state’s allocable share (in NM 0.6 percent). Under SB 67, NPM would
only obtain an early release of escrowed amounts in excess of an amount calculated on the basis
of the actual units or cigarette sticks sold in New Mexico.

The intent of the Model Statute was twofold: To protect the public health gains achieved by the
Master Settlement Agreement (MSA) and to create a level playing field between the forty some
companies on the MSA who abide by the MSA’ marketing restrictions and make settlement
payments to New Mexico and the remaining tobacco companies who make no settlement pay-
ments and have no marketing restrictions by agreement. The AG states, the NPM have discov-
ered that by strategically targeting states with low allowable share (i.e. New Mexico at 0.6 per-
cent), they can receive refunds equaling most of the payments placed in escrow. This unforeseen
outcome gives NPM a price advantage against the companies that have signed onto the agree-
ment and undermines the intent of the settlement. The larger the leakage due to this activity the
larger the adjustments to the state’s payments.

If the OPMs lose market share and are able to show that the loss is a result of the agree-
ment, the state's payments will be reduced by three-times the market share loss. Market
share loss of the four major companies is currently at about 8-percent. If the OPMs are
able to show that the model statute has not been diligently enforced and that the loss is due
to the agreement, the state's annual payments will be reduced by an additional 24-percent,
or $8.4 million each year and depending upon the application of the adjustment it could
eliminate the entire annual settlement payment.

FISCAL IMPLICATIONS

There is no direct fiscal impact because the amendment changes the method by which NPM ob-
tain early release of escrowed funds. However there is potentially a long-term positive fiscal im-
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pact with lower erosion rates for MSA payments.
OTHER SUBSTANTIVE ISSUES
DFA provided the following substantive issues:

Following the MSA, original participating manufactures (OPMs) will be making base payments
totaling $229 billion through 2025. Since the agreement, the state has received payments total-
ing $176.3 million and collects about $37 million annually. Base payments are adjusted for vol-
ume. The adjustment reflects OPM sales volume losses since the agreement. Through 2003, the
adjustment is approximately 27.8 percent, representing a cumulative loss of $52.6 million of
revenue to the state since 2000. The volume adjustment was initially about three-percent a year,
but has escalated to five and six percent in the last two years, respectively. Volume adjustment
levels this high indicate that there is significant substitution away from OPM brand cigarettes.
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