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SENATE BI LL 123
45TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION, 2002

| NTRODUCED BY
Rod Adair

AN ACT
RELATI NG TO THE | NVOLUNTARY COW TMENT OF SEXUAL PREDATCRS;
ENACTI NG THE SEXUAL PREDATOR COVM TMENT ACT.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--This act may be cited as the
"Sexual Predator Conm tnent Act”.
Section 2. LEGQ SLATIVE FI NDI NGS. --The | egi slature finds
t hat :

A. there exists an extrenely dangerous group of
sexual ly violent predators who have a nental abnormality or
personality disorder and who are likely to engage in repeat
acts of sexual violence if not treated for their nental
abnormal ity or personality disorder;

B. because the existing civil commitnent
procedures are inadequate to address the special needs of
sexual ly violent predators and the risks they present to
society, a separate involuntary civil commtnment process for
the potentially long-termcontrol, care and treatnment of

sexual ly violent predators is necessary; and
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C. because of the nature of the nental
abnormalities or personality disorders fromwhich sexually
vi ol ent predators suffer, and the dangers they present, it is
necessary to house involuntarily comritted sexually viol ent
predators in an environnent separate from persons ot herw se
involuntarily comm tted.

Section 3. DEFINITIONS.--As used in the Sexual Predator
Commi t ment Act:

A. "agency with jurisdiction" neans the agency
that rel eases upon | awful order or authority a person serving
a sentence or termof confinenent and includes the corrections
departnent, the departnment of health and the children, youth
and fam |ies departnent;

B. "conmtted person” neans a person who has been
found to be a sexually violent predator and comritted to the
cust ody of the departnent, whether in a secure commitnent
facility, a transitional release programor a conditiona
rel ease progran

C. "departnent" neans the departnent of health;

D. "likely to engage in repeat acts of sexua
vi ol ence" neans the person's propensity to commt sexually
violent offenses is of such a degree as to pose a nmenace to
the health and safety of others;

E. "nental abnormality" nmeans a congenital or
acquired condition affecting the enotional or volitiona
capacity that predisposes a person to conmt sexually violent
offenses in a degree constituting the person a nenace to the
heal th and safety of others;

F. "potential predator” nmeans a person who is a
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potential or actual subject of proceedings pursuant to the
Sexual Predator Commtment Act;

G "secretary" neans the secretary of health;

H  "sexually notivated" neans that one of the
pur poses for which a defendant comritted a crime was for the
purpose of the defendant's sexual gratification;

I. "sexually violent offense" neans:

(1) crimnal sexual penetration, as described
in Section 30-9-11 NVMSA 1978;

(2) sexual exploitation of children, as
described in Section 30-6A-3 or 30-6A-4 NVSBA 1978;

(3) crimnal sexual contact in the fourth
degree, as described in Subsection C of Section 30-9-12 NVSA
1978;

(4) crimnal sexual contact of a minor, as
descri bed in Section 30-9-13 NVSA 1978;

(5) incest, as described in Section 30-10-3
NVBA 1978,;

(6) aggravated indecent exposure, as
described in Section 30-9-14.3 NVSA 1978;

(7) «child luring, as described in Subsection
B of Section 30-37-3.2 NWMSA 1978;

(8) an attenpt as described in Section
30-28-1 NMSA 1978, conspiracy as described in Section 30-28-2
NMSA 1978 or crimnal solicitation as described in Section
30-28-3 NMSA 1978 of an of fense described in Paragraphs (1)
through (7) of this subsection;

(9) any conviction for a felony offense in

effect at any tinme prior to the effective date of the Sexua
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Predator Commitnent Act that is conparable to an offense
descri bed in Paragraphs (1) through (8) of this subsection or
any federal or other state conviction for a felony offense
that, if conmtted in this state, would be a sexually viol ent
of fense pursuant to Paragraphs (1) through (8) of this
subsecti on; or

(10) any crine, except those described in
Par agraphs (1) through (9) of this subsection, that either at
the time of sentencing for the offense or subsequently during
civil conmm tnent proceedi ngs pursuant to the Sexual Predator
Commi t ment Act, has been determ ned beyond a reasonabl e doubt
to have been sexually notivated;

J. "sexually violent predator"” means a person who
has been convicted of or charged with a sexually viol ent
of fense and who suffers froma nental abnormality or
personality disorder that makes the person likely to engage in
repeat acts of sexual violence;

K. "transitional release" neans any hal fway house,
wor k rel ease or other placenent designed to assist the
person's adjustnent and reintegration into the conmunity once
rel eased fromcom tment; and

L. "treatnent staff" neans the persons, agencies
or firms enployed by or contracted with the secretary to
provi de treatnent, supervision or other services for committed
per sons.

Section 4. NOTI CE OF RELEASE OF POTENTI AL PREDATOR- -
EVALUATI ON BY MULTI - DI SCI PLI NARY TEAM AND ATTORNEY GENERAL. - -
A. VWien it appears to an agency with jurisdiction

that a person may be a sexually violent predator, the agency
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shall give witten notice to the attorney general and the
mul ti-disciplinary team established in Subsection D of this
section. The notice shall be given no |less than ninety days
prior to:

(1) the anticipated release fromtota
confinenment of a person who has been convicted of a sexually
vi ol ent offense, except that in the case of persons who are
returned to confinement for no nore than ninety days as a
result of revocation of parole or other post-rel ease
supervision, witten notice shall be given as soon as
practicable follow ng the person's readn ssion to confinenent;

(2) the release of a person who has been
charged with a sexually violent offense and who has been
determ ned to be inconpetent to stand trial; or

(3) the release of a person who has been
found not guilty by reason of insanity of a sexually violent
of f ense.

B. The agency with jurisdiction shall informthe
attorney general and the nulti-disciplinary team of the
fol | owi ng:

(1) the potential predator's nane,
identifying factors, anticipated future residence and of fense
hi story; and

(2) docunentation of institutional adjustnent
and any treatnent received.

C. The secretary of corrections shall establish a
mul ti-disciplinary team which may include individuals from
ot her state agencies, to review avail able records of each

person referred to the team pursuant to Subsection A of this
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section. The team wthin thirty days of receiving notice,
shal | assess whether the potential predator is a sexually
violent predator. The teamshall notify the attorney genera
of its assessnent.

D. The attorney general shall appoint a
prosecutor's review conmttee to review the records of each
person referred to the attorney general pursuant to Subsection
A of this section. The prosecutor's review conmttee shall
assist the attorney general in the determ nation of whether
the person is a sexually violent predator. The assessnment of
the nulti-disciplinary team shall be made available to the
attorney general and the prosecutor's review conmttee.

E. The agency with jurisdiction and its enpl oyees
and officials, menbers of the nulti-disciplinary team nenbers
of the prosecutor's review commttee and individuals
contracting, appointed or volunteering to perform services
pursuant to this section shall be immune fromliability for
any good-faith conduct under this section.

F. The provisions of this section are not
jurisdictional, and failure to conply with its provisions does
not prevent the attorney general from proceedi ng against a
person ot herwi se subject to conm tnent pursuant to the Sexua
Predat or Conm t nent Act.

Section 5. PETITION FOR COVM TMENT. - -

A.  Upon a determ nation by the attorney general
and the prosecutor's review conm ttee pursuant to Section 4 of
t he Sexual Predator Comm tnent Act that a potential predator
is a sexually violent predator, the attorney general may file

a petition with the district court, within seventy-five days
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of the date the attorney general received the witten notice
by the agency of jurisdiction as provided in Subsection A of
Section 4 of the Sexual Predator Comm tment Act, alleging that
the person is a sexually violent predator and stating
sufficient facts to support the allegation.

B. The provisions of this section are not
jurisdictional, and failure to conply with its provisions in
no way prevents the attorney general from proceedi ng against a
person ot herwi se subject to the provisions of the Sexua
Predat or Conm t nent Act.

Section 6. DETERM NATI ON OF PROBABLE CAUSE. - -

A. Upon filing of a petition pursuant to Section 5
of the Sexual Predator Commitnent Act, the district court
shal | determ ne whet her probable cause exists to believe that
the potential predator is a sexually violent predator. |If the
court determ nes that probable cause exists, the court shal
direct that the potential predator be taken into custody.

B. Wthin seventy-two hours after a potentia
predator is taken into custody pursuant to Subsection A of
this section, the potential predator shall be provided with
notice of, and an opportunity to appear in person at, a
hearing to contest probable cause as to whether the potenti al
predator is a sexually violent predator. At the hearing, the
court shall:

(1) wverify the potential predator's identity;
and

(2) determ ne whether probable cause exists
to believe that the potential predator is a sexually violent

predator. The state may rely upon the petition or suppl enent

.139952. 1



new
= del ete

under scored materi al

[ bracketed—rmterial]

© 0 N O o A~ wWw N e

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the petition with additional docunentary evidence or |ive
testi nony.

C. At the probable cause hearing, the potenti al
predator has the following rights in addition to the rights
previously specified:

(1) to be represented by counsel;

(2) to present evidence on the potenti al
predator's behal f;

(3) to cross-exan ne witnesses who testify
agai nst the potential predator; and

(4) to view and copy all petitions and
reports in the court file.

D. If the court determines that there is probable
cause that the potential predator is a sexually violent
predator, the court shall direct that the potential predator
be transferred to a county jail or other appropriate secure
facility for an evaluation as to whether the potenti al
predator is a sexually violent predator. The eval uati on shal
be conducted by a person, appointed by the court, deemed to be
professionally qualified to conduct the exam nation.

Section 7. TRI AL-- PROCEDURE. - -

A. Wthin sixty days after the conpletion of a
hearing held pursuant to Section 6 of the Sexual Predator
Comm tnment Act, the court shall conduct a trial to determ ne
whet her the person is a sexually violent predator. The trial
may be continued upon the request of either party and a
show ng of good cause, or by the court on its own notion in
the due adm nistration of justice, and when the potenti al

predator will not be substantially prejudiced.
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B. At all stages of the proceedi ngs under the
Sexual Predator Commi tnment Act, any person subject to that act
shall be entitled to the assi stance of counsel, and if the
person is indigent, the court shall appoint counsel to assi st
the person. Wenever any person is subjected to an
exam nation under the Sexual Predator Conmm tnent Act, the
person may retain experts or professional persons to perform
an exam nati on on the person's behalf. Wen the person w shes
to be examined by a qualified expert or professional person of
the person's own choice, the exam ner may have reasonabl e
access to the person for the purpose of the exami nation, as
well as to all relevant nedical and psychol ogi cal records and
reports. In the case of a potential predator who is indigent,
the court, upon the potential predator's request, shal
determ ne whether the services are necessary and determn ne
reasonabl e conpensation for the services. |If the court
determ nes that the services are necessary and the expert or
pr of essi onal person's requested conpensation for such services
i s reasonabl e, the court shall assist the potential predator
in obtaining an expert or professional person to perform an
exam nation or participate in the trial on the potenti al
predator's behalf. The court shall approve paynent for such
services upon the filing of a certified claimfor conmpensation
supported by a witten statenment specifying the tine expended,
servi ces rendered, expenses incurred on behalf of the
potential predator and conpensation received in the sane case
or for the sane services fromany other source. The potenti al
predator, the attorney general or the court nay dermand t hat

the trial be before a jury. A demand for a jury trial shal
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be filed, in witing, at |east four days prior to trial. If
no demand is made, the trial shall be before the court w thout
ajury. A jury shall consist of twelve jurors unless the
parties agree in witing with the approval of the court that
the jury shall consist of any nunmber of jurors less than
twel ve.

Section 8. TRI AL-- DETERM NATI ON- - COMM TMENT PROCEDURE. - -

A. In a trial conducted pursuant to Section 7 of

t he Sexual Predator Comm tnment Act, the court or jury shal
determ ne whet her, beyond a reasonabl e doubt, the potenti al
predator is a sexually violent predator; provided that if the
determ nation is made by a jury, it shall be by unani nous
verdict. |If the court or jury determ nes that the person is a
sexual ly violent predator, the person shall be committed to
the custody of the secretary for control, care and treatnent
until such tine as the conmitted person's nental abnornmality
or personality disorder has so changed that the person is safe
to be at large. The control, care and treatnent shall be
provided at a facility operated by the departnent. At al
tines, a conmtted person conmtted for control, care and
treatnment by the departnment shall be kept in a secure facility
and shall be segregated at all tinmes from other patients under
the supervision of the secretary. The departnment may enter
into an agreenent with the corrections departnment for the
confinenment of sexually violent predators. Sexually violent
predators who are in the confinenent of the corrections
departnent pursuant to an agreenent shall be housed and
managed separately fromoffenders in the custody of the

corrections departnent, and except for occasional instances of
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supervi sed incidental contact, shall be segregated from such
of f ender s.

B. If a conmtted person, while conmtted to the
custody of the secretary pursuant to the Sexual Predator
Commitnent Act, is taken into custody by any | aw enforcenent
of ficer pursuant to any parol e revocati on proceedi ng or any
arrest or conviction for a crimnal offense of any nature,
upon the sexually violent predator's release fromthe custody
of the |law enforcenent officer, the sexually violent predator
shall be returned to the custody of the secretary for further
treatnent pursuant to the Sexual Predator Conm tnent Act.
During any such period of time a committed person is not in
the actual custody or supervision of the secretary, the
secretary shall be excused fromthe provisions of Section 9 of
t he Sexual Predator Commitnment Act, with regard to providing
that conmmtted person an annual exam nation, annual notice and
annual report to the court, except that the secretary shal
give notice to the court as soon as reasonably possible after
the taking of the conmmitted person into custody that the
comritted person is no longer in treatnent pursuant to the
Sexual Predator Commitnent Act, and notice to the court when
the commtted person is returned to the custody of the
secretary for further treatnent.

C. If the court or jury is not satisfied beyond a
reasonabl e doubt that the person is a sexually violent
predator, the court shall direct the person's rel ease.

D. Upon a mistrial, the court shall direct that
the person be held at a county jail or other appropriate

secure facility until another trial is conducted. Any

.139952. 1



new
= del ete

under scored materi al

[ bracketed—rmterial]

© 0 N O o A~ wWw N e

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

subsequent trial following a mstrial shall be held within
ninety days of the previous trial, unless the subsequent tri al
is continued as provided in Section 7 of the Sexual Predator
Comm t ment Act.

E. If the potential predator charged with a
sexual ly violent offense has been found inconpetent to stand
trial, and the potential predator's conmtnment is sought
pursuant to this section, the judge or jury shall first hear
evi dence and determnm ne whether the person did comrit the act
or acts charged. The hearing on this issue shall conply with
all the procedures specified in Section 7 of the Sexual
Predat or Conmm tment Act and this section. In addition, the
rul es of evidence applicable in crimnal cases shall apply,
and all constitutional rights available to defendants at
crimnal trials, other than the right not to be tried while
i nconpetent, shall apply. After hearing evidence on the
i ssue, the judge or jury shall make specific findings on
whet her the potential predator did comrit the act or acts
charged, the extent to which the person's inconpetence or
devel opnental disability affected the outcone of the hearing,
including its effect on the person's ability to consult with
and assi st counsel and to testify on the person's own behal f,
the extent to which the evidence could be reconstructed
wi t hout the assistance of the person and the strength of the
prosecution's case. |If after the conclusion of the hearing on
this issue, the judge or jury finds, beyond a reasonable
doubt, that the person did commt the act or acts charged, the
court shall enter a final order, appeal able by the person on

that issue, and may proceed to consider whether the person
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shoul d be commtted pursuant to this section.

F. Any determnation that a person is a sexually
vi ol ent predator pursuant to this section my be appeal ed as
provi ded for appeals of crimnal convictions; provided that
the potential predator shall not be entitled to rel ease
pendi ng the appeal .

Section 9. ANNUAL EXAM NATI ON AND REVI EW - -

A.  Each person conm tted under the Sexual Predator
Comm t ment Act shall have a current exam nation of the
committed person's nental condition made once every year. The
person may retain, or if the person is indigent and so
requests, the court nmay appoint a qualified professional to
exam ne such person, and the professional shall have access to
all records concerning the commtted person. The annua
report shall be provided to the court that commtted the
person, and the court shall conduct an annual review of the
status of the conmtted person. Nothing contained in the
Sexual Predator Commitnment Act prohibits the conmtted person
from otherwi se petitioning the court for discharge at this
hearing. The secretary shall provide the conmtted person
with an annual witten notice of the conmtted person's right
to petition the court for rel ease over the secretary's
objection. The notice shall contain a waiver of rights. The
secretary shall forward the notice and waiver formto the
court with the annual report. The commtted person shall have
a right to have an attorney represent the person at the
hearing, but the cormitted person is not entitled to be
present at the hearing.

B. If, after reviewi ng the annual report and, if

.139952. 1
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the commtted person has petitioned the court for rel ease, the
i nformati on contained in the petition, the court at the
hearing determ nes that probable cause exists to believe that
the person's mental abnormality or personality disorder has so
changed that the person is safe to be placed in transitiona
rel ease, then the court shall set a hearing on the issue. At
the hearing for transitional release, the comrtted person
shall be entitled to be present and entitled to the benefit of
all constitutional protections that were afforded the
comrmitted person at the initial commtnent trial. The
attorney general shall represent the state and may have the
comritted person evaluated by experts chosen by the state.

The comm tted person nmay al so have experts evaluate the
comritted person on the conmmtted person's behalf, and the
court shall appoint an expert if the coomitted person is

i ndi gent and requests an appointnent. Either party may demand
a jury trial. The burden of proof at the hearing shall be
upon the state to prove beyond a reasonabl e doubt that the
comrmitted person's nmental abnormality or personality disorder
remai ns such that the person is not safe to be placed in
transitional release and if placed in transitional release is
likely to engage in acts of sexual violence.

C. |If, after the hearing, the court or jury is
convi nced beyond a reasonabl e doubt that the person is not
appropriate for transitional release, the court shall order
that the person remain in secure commtnent. O herw se, the
court shall order that the person be placed in transitiona
release. If the court determ nes that the person should be

placed in transitional release, the secretary shall transfer
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the person to the transitional rel ease program
Section 10. PETITI ON FOR TRANSI TI ONAL RELEASE- -
PROCEDURE. - -

A. If the secretary determnes that a conmtted
person's nmental abnormality or personality disorder has so
changed that the person is not likely to conmmt predatory acts
of sexual violence if placed in transitional release, the
secretary shall authorize the comrmitted person to petition the
court for transitional release. The petition shall be served
upon the court and the attorney general. The court, upon
recei pt of the petition for transitional release, shall order
a hearing within thirty days. The attorney general shal
represent the state, and may have the commtted person
exam ned by an expert or professional of the attorney
general's choice. The hearing shall be before a jury if
demanded by either the commtted person or the attorney
general. The burden of proof shall be upon the attorney
general to show beyond a reasonabl e doubt that the commtted
person's nental abnormality or personality disorder rennins
such that the conmtted person is not safe to be at | arge and
that if placed in transitional release is likely to commit
predatory acts of sexual violence.

B. If, after the hearing, the court is convinced
beyond a reasonabl e doubt that the conmtted person is not
appropriate for transitional release, the court shall order
that the person remain in secure commtnent. O herw se, the
court shall order that the person be placed in transitiona
release. If the court determ nes that the person should be

placed in transitional release, the secretary shall transfer
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the person to the transitional rel ease program
Section 11. TRANSI TI ONAL RELEASE. - -

A. The secretary may contract for services to be
provided in the transitional release program During any
period the conmtted person is in transitional release, the
person shall conply with any rules the secretary may establish
for the program and every directive of the treatnent staff of
the transitional rel ease program

B. At any tinme during which the comrtted person
isinthe transitional release programand the treatnment staff
determ nes that the coormitted person has violated any rule or
directive associated with the transitional rel ease program
the treatnent staff may renove the person fromthe
transitional release programand return the person to the
secure conmmtment facility, or may request the district court
to i ssue an enmergency ex parte order directing any | aw
enforcenent officer to take the person into custody and return
the person to the secure commtnent facility. Any such
request may be nmde verbally or by tel ephone, but shall be
followed in witten or facsimle formdelivered to the court
by not later than 5:00 p.m of the first day the district
court is open for the transaction of business after the verba
or tel ephonic request was nade.

C. Upon the commtted person being returned to the
secure conmmtment facility fromthe transitional release
program notice thereof shall be given by the secretary to the
court. The court shall set the matter for a hearing within
two wor ki ng days of receipt of notice of the person's having

been returned to the secure conmtnent facility and cause
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notice thereof to be given to the attorney general, the
committed person and the secretary. The attorney genera
shal |l have the burden of proof to show probabl e cause that the
person violated conditions of transitional release. The
hearing shall be heard by the court, without a jury. At the
conclusion of the hearing the court shall issue an order
returning the person to the secure conmtment facility or to
the transitional rel ease program and nay order such other
further conditions with which the person nust conply if the
person is returned to the transitional rel ease program
Section 12. CONDI TI ONAL RELEASE. - -

A. During any period the conmmitted person is in
transitional release, the person at |east annually, and at any
other tinme deened appropriate by the treatnment staff, shall be
exanm ned by the treatnent staff to determine if the person's
mental abnormality or personality disorder has so changed so
as to warrant such person being considered for conditiona
rel ease. The treatnment staff shall forward a report of its
exam nation to the court. After reviewing the report, if the
court determ nes that probable cause exists to believe that
the person's mental abnormality or personality disorder has so
changed that the person is safe to be placed in conditiona
rel ease, the court shall then set a hearing on the issue. The
attorney general shall have the burden of proof to show beyond
a reasonabl e doubt that the person's nental abnormality or
personality disorder remains such that the person is not safe
to be at large and that if placed on conditional release is
likely to engage in repeat acts of sexual violence. The

person shall have the same rights as enunerated in Section 7
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1 of the Sexual Predator Conm tnent Act. Subsequent to either a
2 court review or a hearing, the court shall issue an
3 appropriate order with findings of fact. The order of the
4 court shall be provided to the attorney general, the person
5 and the secretary.
6 B. If, after the hearing, the court is convinced
7 beyond a reasonabl e doubt that the person is not appropriate
8 for conditional release, the court shall order that the person
9 remain either in secure conmtnent or in transitional release.
10 O herwi se, the court shall order that the person be placed on
11 condi ti onal rel ease.
12 Section 13. CONDI Tl ONAL RELEASE- - PLAN OF TREATMENT- -
HEARI NG FOR FI NAL RELEASE. - -
13 A. If, after a hearing conducted pursuant to
14 Section 12 of the Sexual Predator Conmmitnent Act, the court
15 determ nes that the committed person should be placed on
16 conditional release, the court, based upon the recommendati on
17 of the treatnment staff, shall establish a plan of treatnent
18 that the person shall be ordered to follow The plan of
19 treatnment may incl ude:
20 (1) provisions as to where the conmtted
21 person shall reside and with whom and
22 (2) requirenents for taking prescribed
23 medi cati ons, attending individual and group counseling,
24 mai nt ai ni ng enpl oynent, having no contact with children, not
25 frequenting facilities, |locations, events or otherwise in
which children are likely to be present and not engaging in
activities in which contact with children is |ikely.
B. Upon a showing by the coormitted person that the
.139952.1
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person accepts the plan of treatnent and is prepared to foll ow
it, the court shall release the person fromthe transitiona
rel ease program

C. After a mninmumof five years have passed in
whi ch the conmtted person has been free of violations of
conditions of the person's treatnment plan, the treatnent staff
or other professionals directed by the court may exanmi ne the
person to determine if the person's nmental abnormality or
personality di sorder has changed so as to warrant being
considered for final discharge. The report shall be forwarded
to the court. After reviewing the report, if the court
determ nes that probable cause exists to believe that the
person's nmental abnormality or personality disorder has so
changed that the person is safe to be entitled to fina
di scharge, the court shall set a formal hearing on the issue.
The attorney general shall have the burden of proof to show
beyond a reasonabl e doubt that the person's nental abnornmality
or personality disorder remains such that such person is not
appropriate for final discharge. The person shall have the
same rights as enunerated in Section 7 of the Sexual Predator
Comm tment Act. Subsequent to either a court review or a
hearing, the court shall issue an appropriate order with
findings of fact. The order of the court shall be provided to
the attorney general, the conmtted person and the secretary.

D. If, after a hearing, the court is convinced
beyond a reasonabl e doubt that the conmtted person is not
appropriate for final discharge, the court shall continue
custody of the person with the secretary for placenent in a

secure conmmtment facility, transitional rel ease program or
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conditional release program O herw se, the court shall order
the person finally discharged. 1In the event the court does
not order final discharge of the person, the conmtted person
still retains the right to annual reviews.

E. At any tinme during which the comrtted person
is on conditional rel ease and the professional designated by
the court in the treatnent plan to nonitor the person's
conpliance with the plan determi nes that the person has
violated any material condition of that plan, the professiona
may request the district court to issue an energency ex parte
order directing any | aw enforcenent officer to take the
comrmitted person into custody and return the person to the
secure conmmtment facility. Any such request may be nade
verbal ly or by tel ephone, but shall be followed in witten or
facsimle formdelivered to the court not later than 5:00 p. m
of the first day the district court is open for the
transaction of business after the verbal or tel ephonic request
was made.

F. Upon the commtted person being returned to the
secure conmmtment facility fromconditional release, notice
thereof shall be given by the secretary to the court. The
court shall set the matter for a hearing within two working
days of receipt of notice of the person's having been returned
to the secure commtnent facility and cause notice thereof to
be given to the attorney general, the comritted person and the
secretary. The attorney general shall have the burden of
proof to show probabl e cause that the person viol ated
conditions of conditional release. The hearing shall be to

the court, without a jury. At the conclusion of the hearing
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the court shall issue an order returning the person to the
secure conmmtment facility, to the transitional rel ease
program or to conditional release, and nay order such other
further conditions with which the person nust conply if the
person is returned to either the transitional release program
or to conditional release.

G The final discharge shall not prevent the
person from being prosecuted for any crimnal acts that the
person is alleged to have comrmitted or from being subject in
the future to a subsequent conm tnent under the Sexua
Predat or Conm t nent Act.

Section 14. NOTICE TO VICTI MS OF THE RELEASE OF A
COW TTED PERSON. - -

A. In addition to any other information required
to be rel eased under the Sexual Predator Conmitment Act, prior
to the rel ease of a person conmmtted under that act, the
secretary shall give witten notice of such placenent or
rel ease to any victimof the person's activities or crine
whose address is known to the secretary; provided that failure
to notify shall not be a reason for postponenent of rel ease.

B. Nothing in this section shall create a cause of
action against the state or an enployee of the state acting
within the scope of the enployee's enpl oynent as a result of
the failure to notify pursuant to this action.

Section 15. RIGHT OF COMW TTED PERSON TO PETI Tl ON. - -
Not hing in the Sexual Predator Conm tnent Act shall prohibit a
comrmitted person fromfiling a petition for transitiona
rel ease, conditional release or final discharge pursuant to

the provisions of that act; provided that, if a person has
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previously filed a petition for transitional rel ease,
conditional release or final discharge w thout the secretary's
approval and the court determ ned either upon review of the
petition or following a hearing, that the petition was
frivolous or that the conmtted person's condition had not so
changed that the person was safe to be at large, then the
court shall deny the subsequent petition unless it contains
facts upon which a court could find the condition of the
committed person had so changed that a hearing was warranted.
Upon receipt of a first or subsequent petition froma
committed person wi thout the secretary's approval, the court
shal | endeavor whenever possible to review the petition and
determine if the petition is based upon frivol ous grounds and
if so shall deny the petition without a hearing.

Section 16. CONSTI TUTI ONAL PROTECTI ONS. - - The i nvol untary
detention or comm tnent of persons under the Sexual Predator
Comm tment Act shall conformto all constitutiona
requirements for care and treatnent.

Section 17. SPECI AL ALLEGATI ON OF SEXUAL MOTI VATI ON- -
PROCEDURE. - -

A. In any crimnal case other than those offenses
descri bed in Paragraphs (1) through (9) of Subsection | of
Section 3 of the Sexual Predator Conmmitnent Act, the district
attorney shall file a special allegation of sexual notivation
within ten days after arraignnent when sufficient adm ssible
evi dence exists that, when considered with the nost plausible,
reasonably foreseeabl e defense that could be rai sed under the
evidence, would justify a finding of sexual notivation by a

reasonabl e and objective fact finder.
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B. In acrimnal case in which there has been a
speci al allegation of sexual notivation, the state shall prove
beyond a reasonabl e doubt that the accused comritted the crine
with a sexual notivation. The court or jury, if it finds the
defendant guilty, shall also find a special verdict as to
whet her the defendant conmmtted the crinme with a sexual
noti vati on.

C. The district attorney shall not w thdraw the
speci al allegation of sexual notivation w thout approval of
the court through an order of dism ssal of the special
all egation. The court shall not dismss this special
al l egation unless it finds that such an order is necessary to
correct an error in the initial charging decision or unless
there are evidentiary problens that nake proving the special
al | egati on doubtful.

Section 18. CONFI DENTI AL | NFORMATI ON OR RECORDS. --1n
order to protect the public, relevant information and records
that are otherw se confidential or privileged shall be
rel eased to the agency with jurisdiction or the attorney
general for the purpose of neeting the notice requirenent
provided in Section 4 of the Sexual Predator Conmm tnent Act
and for determ ning whether a person is or continues to be a
sexual l'y viol ent predator.

Section 19. COURT RECORDS. --Any psychol ogi cal reports,
drug and al cohol reports, treatnent records, reports of the
di agnostic center or nedical records that have been submtted
to the court or admtted into evidence pursuant to the
provi sions of the Sexual Predator Comm tnent Act shall be part

of the record but shall be seal ed and opened only on order of
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t he court.

Section 20. INELIGBILITY FOR BAIL, BOND, HOUSE ARREST
OR OTHER RELEASE. - - Any person for whom a petition pursuant to
Section 5 of the Sexual Predator Commitnment Act has been filed
and is in the secure confinement of the state shall not be
eligible for bail, bond, house arrest or any other measures
rel easing the person fromthe physical protective custody of
t he state.

Section 21. COSTS-- RESPONSI BI LI TY OF SECRETARY. - - The
secretary is responsible for all costs relating to the
eval uation and treatnment of persons committed to the
secretary's custody under any provision of the Sexual Predator
Commi tnment Act. Reinmbursenent may be obtained by the
secretary for the cost of care and treatnent, including
pl acenent in transitional release, of persons committed to the
secretary's custody who are not indigent by assessing a fee
pursuant to Section 43-1-25 NMSA 1978.

Section 22. SEVERABILITY.--1f any part or application of
t he Sexual Predator Commtnent Act is held invalid, the
remai nder or its application to other situations or persons
shal | not be affected.
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