CHAPTER 37
CHAPTER 37, LAWS 2002

AN ACT
RELATI NG TO TAXATI ON; | NCLUDI NG CERTAI N ELECTRI CI TY
GENERATI ON I N THE DEFI NI TI ON OF MANUFACTURI NG FOR PURPOSES
OF THE | NVESTMENT CREDI T ACT AND FOR APPORTI ONMENT OF
BUSI NESS | NCOVE FOR | NCOVE TAX PURPGCSES; PROVI DI NG FOR
| SSUANCE OF | NDUSTRI AL REVENUE BONDS FOR CERTAIN ELECTRICI TY
GENERATI ON FACI LI TY AND 501(c) (3) CORPORATI ON PRQIECTS I N
COUNTI ES AND MUNI CI PALI TI ES; PROVI DI NG A DEDUCTI ON FROM
GROSS RECEI PTS FOR CERTAI N SALES OF ENERGY GENERATI ON
EQUI PMENT; REPEALI NG LAWS 2001, CHAPTER 57, SECTION 1 AND
LAWS 2001, CHAPTER 284, SECTI ON 3.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1. Section 3-32-1 NVBA 1978 (being Laws 1965,
Chapter 300, Section 14-31-1, as anended) is anmended to
read:

"3-32-1. | NDUSTRI AL REVENUE BOND ACT- - DEFI NI TI ONS. - -
Wherever used in the Industrial Revenue Bond Act unless a
different neaning clearly appears in the context, the
following ternms whether used in the singular or plural shal
be given the follow ng respective interpretations:

A, "nmunicipality" nmeans any city, town or village
in the state of New Mexi co;

B. "project" neans any |and and buil ding or other
i nprovenents thereon, the acquisition by or for a New Mexico
corporation of the assets or stock of an existing business
or corporation |ocated outside the state of New Mexico to be
relocated within or near the nunicipality in the state of
New Mexico and all real and personal properties deened
necessary in connection therewith, whether or not now in
exi stence, which shall be suitable for use by the follow ng
or by any conbi nation of two or nore thereof:

(1) any industry for the manufacturing,
processing or assenbling of any agricultural or manufactured
product s;

(2) any commercial enterprise in storing,
war ehousi ng, distributing or selling products of
agriculture, mning or industry but does not include
facilities designed for the sale of goods or comodities at
retail or distribution to the public of electricity, gas,
wat er or tel ephone or other services commonly classified as
public utilities;

(3) any business in which all or part of the



activities of the business involve the supplying of services
to the general public or to governmental agencies or to a
specific industry or custoner but does not include
establishments primarily engaged in the sale of goods or
commodities at retail

(4) any water distribution or irrigation
system including without limtation, punps, distribution
lines, transm ssion lines, towers, dans and simlar
facilities and equi pnent, designed to provide water to any
vineyard or w nery;

(5) any electric generation facility other
t han one for which both |ocation approval and a certificate
of conveni ence and necessity are required prior to
commenci ng construction or operation of the facility,
pursuant to the Public Utility Act and Electric Uility
| ndustry Restructuring Act of 1999; and

(6) any 501(c)(3) corporation;

C. "governing body" nmeans the board or body in
which the | egislative powers of the nmunicipality are vested,;

D. "property" nmeans any |and, inprovenents
t hereon, buildings and any inprovenents thereto, machinery
and equi prent of any and all kinds necessary to the project,
operating capital and any other personal properties deened
necessary in connection with the project;

E. "nortgage" means a nortgage or a nortgage and
deed of trust or the pledge and hypot hecati on of any assets
as collateral security;

F. "health care services" neans the diagnosis or
treatment of sick or injured persons or nedical research and
i ncl udes the ownership, operation, maintenance, |easing and
di sposition of health care facilities such as hospitals,
clinics, laboratories, x-ray centers and pharnmacies and, for
any small nunicipality only, office facilities for
physi ci ans;

G "refinance a hospital or 501(c)(3) corporation
project” neans the issuance of bonds by a nunicipality and
the use of all or substantially all of the proceeds to
i qui date any obligations previously incurred to finance or
aid in financing a project of any nonprofit corporation
engaged in health care services, including nursing hones, or
of any 501 (c)(3) corporation, which would constitute a
proj ect under the Industrial Revenue Bond Act had it been
originally undertaken and financed by a municipality
pursuant to the Industrial Revenue Bond Act; and

H  "501(c)(3) corporation” means a corporation



t hat denonstrates to the taxation and revenue depart nent
that it has been granted exenption fromthe federal incone
tax as an organi zation described in Section 501(c)(3) of the
I nternal Revenue Code of 1986, as anended or renunbered."”

Section 2. Section 3-32-5 NMSA 1978 (being Laws 1967,
Chapter 84, Section 3, as anended) is anended to read:

"3-32-5. ADDI TIONAL LEG SLATIVE INTENT.--1t is further
the legislative intent that the Industrial Revenue Bond Act
authorize nunicipalities to refinance hospital or 501(c)(3)
corporation projects and projects of any independent,
nonprofit, nonsectarian four-year college or university
accredited by the north central association of colleges and
schools, to acquire, own, |ease or sell projects for the
pur pose of pronoting the |ocal econony and i nproving | ocal
health and the general welfare by inducing private
institutions of higher education, nonprofit corporations
engaged in health care services, including nursing hones,
501(c)(3) corporations and, for any small nmunicipality only,
office facilities for physicians, to provide nore adequate
facilities of higher education and to provide nore adequate
health care services in this state and by induci ng nass
transit or other transportation activities, industrial
parks, office headquarters and research and devel opnent
activities to locate or expand in this state. It is not
intended to authorize any municipality to own or |ease
projects for retail business or by itself to operate any
private institution of higher education; nonprofit
corporation engaged in health care services, including
nur si ng homes; 501(c)(3) corporation; industrial parks;
of fi ce headquarters; or research and devel opnent
facilities."

Section 3. Section 3-32-6 NVBA 1978 (being Laws 1965,
Chapter 300, Section 14-31-3, as anended) is anmended to
read:

"3-32-6. ADDI TI ONAL PONERS CONFERRED ON
MUNI Cl PALI TIES. --1n addition to any ot her powers which it
may now have, each municipality shall have the follow ng
powers:

A. to acquire, whether by construction, purchase,
gift or |lease, one or nore projects which shall be | ocated
within this state and may be located within or w thout the
muni ci pality or partially within or partially w thout the
muni ci pality, but which shall not be | ocated nore than
fifteen mles outside of the corporate limts of the
muni ci pality; provided that the nmunicipality shall not
acquire any electricity generation facility project unless
the acquisition is approved by the |ocal school board of the
school district in which a project is |ocated and the
governi ng body, the |ocal school board and the person



proposi ng the project negotiate and determ ne the anount of
an annual in-lieu tax paynent to be nade to the school
district by the person proposing the project, for the period
that the nmunicipality owns and | eases the project, and

provi ded such approval shall not be unreasonably w thheld;

B. to sell or |ease or otherw se dispose of any
or all of its projects upon such terns and conditions as the
governi ng body may deem advi sable and as shall not conflict
with the provisions of the Industrial Revenue Bond Act;

C. to issue revenue bonds for the purpose of
defraying the cost of acquiring by construction and purchase
or either any project and to secure the paynent of such
bonds, all as provided in the Industrial Revenue Bond Act.
No nmunicipality shall have the power to operate any project
as a business or in any manner except as |essor;

D. to refinance one or nore hospital or 501(c)(3)
corporation projects and to acquire any such hospital or
501(c) (3) corporation project whether by construction,
purchase, gift or |ease, which hospital or 501(c)(3)
corporation project shall be located within this state and
may be |ocated within or without the nunicipality or
partially within or partially without the nmunicipality, but
whi ch shall not be |ocated nore than fifteen m|es outside
of the corporate limts of the municipality, and to issue
revenue bonds to refinance and acquire a hospital or
501(c)(3) corporation project and to secure the paynent of
such bonds, all as provided in the Industrial Revenue Bond
Act. No municipality shall have the power to operate any
hospital or 501(c)(3) corporation project as a business or
in any manner except as |essor; and

E. to refinance one or nore projects of any
private institution of higher education and to acquire any
such project, whether by construction, purchase, gift or
| ease; provided that the project shall be |ocated within
this state and may be located within or w thout the
muni ci pality or partially within or partially w thout the
muni ci pality, but the project shall not be |ocated nore than
fifteen mles outside of the corporate limts of the
muni ci pality, and to issue revenue bonds to refinance and
acquire any project of any private institution of higher
education and to secure the paynment of such bonds. No
muni ci pality shall have the power to operate any project of
any private institution of higher education as a business or
in any manner except as |essor."”

Section 4. Section 4-59-2 NMSA 1978 (being Laws 1975,
Chapter 286, Section 2, as anended) is anended to read:

"4-59-2. DEFINITIONS. --As used in the County
| ndustrial Revenue Bond Act, unless the context clearly



i ndi cat es ot herw se:

A.  "comm ssion” neans the governing body of a
county;

B. "county" neans those counties organi zed or
i ncorporated in New Mexi co;

C. "501(c)(3) corporation” nmeans a corporation
that denonstrates to the taxation and revenue depart nent
that it has been granted exenption fromthe federal incone
tax as an organi zation described in Section 501(c)(3) of the
I nternal Revenue Code of 1986, as anended or renunbered;

D. "health care services" neans the diagnosis or
treatment of sick or injured persons or nedical research and
i ncl udes the ownership, operation, maintenance, |easing and
di sposition of health care facilities, such as hospitals,
clinics, laboratories, x-ray centers and pharnaci es;

E. "nortgage" means a nortgage or a nortgage and
deed of trust or the pledge and hypot hecati on of any assets
as collateral security;

F. "project" neans any |and and buil ding or other
i nprovenents thereon, the acquisition by or for a New Mexico
corporation of the assets or stock of an existing business
or corporation |located outside the state to be rel ocated
within a county, but not wthin the boundaries of any
i ncorporated nmunicipality, in the state, and all real and
personal properties deened necessary in connection
therewith, whether or not now in existence, which shall be
suitable for use by the followi ng or by any conbi nati on of
two or nore thereof:

(1) any industry for the manufacturing,
processing or assenbling of any agricultural or manufactured
product s;

(2) any commrercial enterprise in storing,
war ehousi ng, distributing or selling products of
agriculture, mning or industry, but does not include
facilities designed for the sale or distribution to the
public of electricity, gas, telephone or other services
commonly classified as public utilities, except for:

(a) water utilities; and

(b) any electric generation facility
ot her than one for which both | ocation approval and a
certificate of convenience and necessity are required prior
to commenci ng construction or operation of the facility,
pursuant to the Public Utility Act and the Electric Utility
| ndustry Restructuring Act of 1999;



(3) any business in which all or part of the
activities of the business involve the supplying of services
to the general public or to governmental agencies or to a
speci fic industry or custoner;

(4) any nonprofit corporation engaged in
heal th care services;

(5) any mass transit or other transportation
activity involving the novenent of passengers, any
i ndustrial park, any office headquarters and any research
facility;

(6) any water distribution or irrigation
system including without limtation, punps, distribution
lines, transmssion lines, towers, dans and simlar
facilities and equi pnent; and

(7) any 501(c)(3) corporation; and

G "property" neans any |and, inprovenents
t hereon, buildings and any inprovenents thereto, machinery
and equi prent of any and all Kkinds necessary to the project,
operating capital and any other personal properties deened
necessary in connection with the project.”

Section 5. Section 4-59-3 NMSA 1978 (being Laws 1975,
Chapter 286, Section 3) is anmended to read:

"4-59-3. LEGQ SLATIVE INTENT.--I1t is the intent of the
| egi sl ature by the passage of the County Industrial Revenue
Bond Act to authorize counties to acquire, own, |ease or
sell projects for the purpose of pronoting industry and
trade by inducing manufacturing, industrial and conmmerci al
enterprises to locate or expand in this state, pronoting the
use of the agricultural products and natural resources of
this state and pronoting a sound and proper balance in this
state between agriculture, comerce and industry. Further,
it is the intent of the legislature that counties may be
able to pronote the | ocal health and general welfare by
i nduci ng nonprofit corporations engaged in health care
services and 501(c)(3) corporations to |locate, rel ocate,
noderni ze or expand in this state and by induci ng nmass
transit or other transportation activities, industrial
parks, office headquarters and research and devel opnent
activities to locate or expand in this state. It is
i ntended that each project be self-liquidating. It is not
i ntended that any county itself be authorized to operate any
manuf acturing, industrial or commercial enterprise or any
nonprofit corporation engaged in health care services or any
501(c)(3) corporation or industrial parks, office
headquarters or research and devel opnent facilities."

Section 6. Section 7-4-10 NVBA 1978 (being Laws 1993,



Chapter 153, Section 1, as anended by Laws 2001, Chapter 57,
Section 1 and by Laws 2001, Chapter 284, Section 3 and al so
by Laws 2001, Chapter 337, Section 1) is anended to read:

"7-4-10. APPORTI ONVENT OF BUSI NESS | NCOME. - -

A. Except as provided in Subsection B of this
section, all business incone shall be apportioned to this
state by multiplying the inconme by a fraction, the nunerator
of which is the property factor plus the payroll factor plus
the sales factor and the denom nator of which is three.

B. For taxable years beginning prior to January
1, 2011, each taxpayer whose principal business activity is
manuf acturing may el ect to have business inconme apportioned
to this state by nultiplying the incone by a fraction, the
nunmerator of which is the property factor plus the payrol
factor plus twice the sales factor and the denom nat or of
which is four. To elect the nethod of apportionnent
provi ded by this subsection, the taxpayer shall notify the
departnment of the election, in witing, no |later than the
date on which the taxpayer files the return for the first
t axabl e year to which the election wll apply. The election
will apply to that taxable year and to each taxable year
thereafter until the taxpayer notifies the departnent, in
witing, that the election is term nated, except that the
t axpayer shall not term nate the election until the nethod
of apportioning business incone provided by this subsection
has been used by the taxpayer for at |east three consecutive
taxabl e years, including a total of at least thirty-six
cal endar nonths. Notw thstanding any provisions of this
subsection to the contrary, the taxpayer shall use the
met hod of apportionnent provided by Subsection A of this
section for the taxable year unless:

(1) the taxpayer's corporate incone tax
liability for the taxable year, conputed by the sane net hod
of apportionnent used in the preceding taxable year, exceeds
the corporate incone tax liability for the taxpayer's
i mredi ately precedi ng taxabl e year; or

(2) the sumof the taxpayer's payroll factor
and property factor for the taxable year exceeds the sum of
t he taxpayer's payroll factor and property factor for the
t axpayer's base year. For purposes of this paragraph, "base
year" means the taxpayer's first taxable year beginning on
or after January 1, 1991.

C. For purposes of this section, "manufacturing”
means conbi ni ng or processing conponents or materials to
increase their value for sale in the ordinary course of
busi ness, but does not include:

(1) construction;



(2) farmng;

(3) power generation, except for electricity
generation at a facility other than one for which both
| ocati on approval and a certificate of conveni ence and
necessity are required prior to comrenci ng construction or
operation of the facility, pursuant to the Public Uility
Act and the Electric Utility Industry Restructuring Act of
1999; or

(4) processing natural resources, including
hydr ocar bons. "

Section 7. Section 7-9A-3 NMSA 1978 (being Laws 1979,
Chapter 347, Section 3, as anended) is anended to read:

"7-9A- 3. DEFI NI TI ONS. --As used in the I nvestnment
Credit Act:

A. "departnent"” neans the taxation and revenue
departnent, the secretary of taxation and revenue or any
enpl oyee of the departnent exercising authority lawfully
del egated to that enployee by the secretary;

B. "equipnent" nmeans an essential machi ne,
mechani smor tool, or a conmponent or fitting thereof, used
directly and exclusively in a manufacturing operation and
subject to depreciation for purposes of the Internal Revenue
Code by the taxpayer carrying on the manufacturing
operation. "Equipnment"” does not include any vehicle that
| eaves the site of the manufacturing operation for purposes
of transporting persons or property or any property for
whi ch the taxpayer clains the credit pursuant to Section 7-
9-79 NWVBA 1978;

C. "manufacturing"” means conbining or processing
conponents or materials, including recyclable materials, to
increase their value for sale in the ordinary course of
busi ness, including genetic testing and production, but not
i ncl udi ng:

(1) construction;
(2) farmng;

(3) power generation, except for electricity
generation at a facility other than one for which both
| ocati on approval and a certificate of conveni ence and
necessity are required prior to comrenci ng construction or
operation of the facility, pursuant to the Public Uility
Act and the Electric Uility Industry Restructuring Act of
1999; or



(4) processing natural resources, including
hydr ocar bons;

D. "manufacturing operation” nmeans a pl ant,
including a genetic testing and production facility,
enpl oyi ng personnel to perform production tasks, in
conjunction with equi pnment not previously existing at the
site, to produce goods;

E. "recyclable materials" nmeans materials that
woul d ot herwi se becone solid waste if not recycled and that
can be collected, separated or processed and placed in use
in the formof raw materials or products; and

F. "taxpayer" neans a person liable for paynent
of any tax, a person responsible for wthhol ding and paynent
over or for collection and paynent over of any tax or a
person to whom an assessnent has been made, if the
assessnent remai ns unabated or the anpbunt thereof has not
been paid."

Section 8 A new section of the Gross Receipts and
Conmpensating Tax Act is enacted to read:

" DEDUCTI ON- - GROSS RECEI PTS TAX-- W ND ENERGY GENERATI ON
EQUI PMENT- - SALES TO GOVERNMENT AGENCI ES. - - Recei pts from
selling wind generation nacelles, rotors or rel ated
equi pnent to the United States or New Mexico or any
governnmental unit or subdivision, agency, departnment or
instrunmentality thereof, if such equipnent is installed on a
supporting structure, may be deducted from gross receipts.”

Section 9. REPEAL.--Laws 2001, Chapter 57, Section 1
and Laws 2001, Chapter 284, Section 3 are repeal ed.

HOUSE TAXATI ON AND REVENUE COW TTEE
SUBSTI TUTE FOR HOUSE BI LLS 143, 373 AND 377



