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APPROPRIATION
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See Narrative
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SOURCES OF INFORMATION

Children, Y outh and Families Department (CY FD)
Administrative Office of the Courts (AOC)

State Department of Education (SDE)

Public Defender (PD)

Department of Public Safety (DPS)

SUMMARY

Synopsis of Bill

Thisbill proposed new legislation to authorize counties and municipalities to adopt curfews
ordinances for nighttime hours and to regulate children's daytime actions subject to the provisions of
the Compulsory School Attendance Law.

The exceptions to the curfew are as follows, when the child is:

. in the presence of aparent/ legal guardian

accompanied by an adult with parent/legal guardian's authorization,

traveling interstate,

attending/leaving a school sponsored, civic organization sponsored, or religious function,
going/returning from work,

. on apublic street/sidewalk in front of residence or consenting adult neighbor's residence, and
. exercising First Amendment right to free speech.



Senate Bill 114 --- Page 2

The bill aso outlines provisions for detaining a child and adjudicating a child in violation of the
curfew ordinance. The adjudicatory provisions for the child and the child’ s parent include:

. who has original jurisdiction (municipal, magistrate or metropolitan court), and

. the penalty that the judges may impose (forty hours of community service per violation, afine
not to exceed $300 and recompense to the county or municipality for the cost incurred for
housing the child).

Furthermore, the bill requires that the court of original jurisdiction report any child adjudicated for a
curfew violation three (3) timesin asix month period to the Children, Y outh and Families Depart-
ment (CYFD). CYFD would determine if an abuse and neglect petition needsto be initiated.

Significant Issues

Thisbill isaresponse to the 1999 New Mexico Supreme Court decision that found the Albuquerque
curfew ordinance preempted by alegidlative intent to limit the criminalization of youthful behavior to
only those acts that would be crimesif committed by an adult.

There are possible constitutional implications.
FISCAL IMPLICATIONS

The Public Defender reports that although the curfew ordinances would not require a constitutional
entitlement to representation by counsel, the Public Defender islikely to see an increased number of
delinquency petitions filed for crimes such as possession for controlled substances, paraphernalia and
concealed weapons as a result of probable increased searches and seizures during curfew stops. The
Public Defender would be required to provide representation for many of these petitions. The Public
Defender estimates that it will require 5 additional attorneys for its juvenile department and $5.0 for
contract fees.

The creation of protective custody facilities will certainly have an indeterminate fiscal impact on
counties and municipalities.

ADMINISTRATIVE IMPLICATIONS

If the bill is enacted and counties and municipalities adopted curfew ordinances, there would be an
increase in the caseload for courts of original jurisdiction, municipal, metropolitan and magistrate
courts. Additional caseswould require more funds to adjudicate. The fiscal implications would be
commensurate with the number of cases adjudicated and cannot be determined at thistime.

Moreover, the origination of a petition for an abuse and neglect case by CYFD creates a greater fiscal
impact to the judiciary. The courts would incur the cost of appointing aguardian ad litem (GAL) for
the child from the Children’'s and Protected Persons Representation Fund. If thereisanincreasein
abuse and neglect cases, the AOC may have to increase funds to the Court Appointed Special
Advocate (CASA) program to train more CASA volunteers.

OTHER SUBSTANTIVE ISSUES
The bill requires that youth whose parents cannot be located be detained in a " protective custody

facility”. However, the bill does not specify what constitutes a " protective custody facility”, other
than that it is to be separate from a juvenile detention facility, adult detention facility or adult jail. 1t
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is conceivable that the facility could be part of the local law enforcement building, a school, church or
community recreational facility, shelter care facility or any other location identified by the local
community or county. The bill should be identify the setting in which the youth may be placed.

CYFD believes the remedies available to CY FD are too intrusive for the violation of a curfew.
Curfew violations should not be a gateway offense to the juvenile justice or abuse/neglect system.
Some courts in other states, and a New Mexico Supreme Court Justice consider curfew ordinances to
place an unconstitutional burden on a parent’ s fundamental rights and are not reasonable time, place
and manner restrictions under the First Amendment.
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