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SPONSOR: Representative Varela

BILL SHORT TITLE: One-time 5% Personal Income Tax Rebate

CONFLICTS, DUPLICATES, COMPANIONS: Numerous other bills adjust Personal Income Tax rates, brackets, etc.

DESCRIPTION: This bill provides a one-time tax rebate of 5% of liability for any resident who files an individual New Mexico income tax return for the 2001 tax year.

EFFECTIVE DATE: applicable for a tax years beginning in 2001; the provisions are repealed January 1, 2005. This combination allows each resident a full time window in which to file a claim for rebate.

FISCAL IMPACT (Thousands of dollars):  

Note: Parenthesis ( ) indicate a revenue loss:

	
	
	Recurring or
	

	Estimated Impact on Revenues
	Nonrecurring
	Funds 

	 FY 2002 
	FY 2003
	FY 2004   
	     Impact     t     
	             Affected          .             

	(42,600)
	(1,100)
	0
	Non-Recurring
	General Fund

	
	4,300
	0
	Non-Recurring
	State Deduction Recovery

	(42,600)
	3,200
	0
	Non-Recurring
	Net General Fund

	
	8,900
	0
	Non-Recurring
	Federal Deduction Recovery

	42,600
	(12,100)
	
	Non-Recurring
	Net Taxpayer Benefit


This tax rebate applies only to residents who file tax returns and have FY 2001 net personal income tax liability. Although there may be some challenge on the basis of interstate commerce, as well as privileges and immunities principles, the above estimate assumes the restricted rebate will be allowed. Item #1 under “Other Issues and Impacts”, shows a recent analysis of various categories of filers (based on 1998 tax filings). For the purpose of this estimate, only “true non-residents” are excluded. For tax year 1998, 541,627 returns showed $796,976,827 in declared liability. Although 42,360 returns are genuine out-of-state returns, the declared liability on the out-of-state returns is about $55M. The net, or about $742 million, is expected to grow by about 18% from 1998 to 2001. If the second eventuality discussed under “TECHNICAL ISSUES” is adopted (expand the rebate to non-residents), the total cost of this bill will increase by about $3.2 million. It is assumed that late filers, with approximately 2.5% of total liability, will claim this credit after the close of the fiscal year.

ADMINISTRATIVE IMPACT: minimal. Forms and instructions will have to be developed. Some auditing may be required, particularly of returns on which this credit is claimed for 2001, but for which a return is not filed for 2002.

TECHNICAL ISSUES: TRD counsel advises that there may be a violation of the privileges and immunities and interstate commerce clauses of the Federal Constitution. It is of more than historical interest that the temporary tax rate reduction of the well-known  “$30 – 30% rebate” for 1977 and 1978, was not restricted to residents. In 1977, the state enacted a two year temporary rebate of $30 per exemption or 30% of liability (whichever was greater). The $30 piece was restricted to residents, based on their having paid gross receipts, excise and property taxes during the year. In this fashion, the personal income tax system was simply used as an administrative vehicle for rebating excess collections of other taxes. The 30% portion, however, was not restricted to residents. The most recent U.S. Supreme Court ruling in this regard was in a New York case -- Christopher H. Lunding, et. ux. V. New York Tax Appeals Tribunal, 522 U.S. 287, 139 L.Ed.2d 717. New York allowed a deduction for alimony paid by residents, but not non-residents. The Supreme Court struck down this difference, primarily on the privileges and immunities  clause of the U.S. Constitution. In general, “one right secured by the privileges and immunities clause is right of citizen of any state to remove to and carry on business in another without being subjected in property or person to taxes more onerous than citizens of the latter state are subject to. (U.S.C.A Constitution, Article 4, Section 2).” The Supreme Court decision notes that privileges and immunities affords no assurance of precise equality of taxation. However, inequalities must not be the result of hostile discrimination, but be in the nature of occasional and incidental. The general principle must be where nonresident taxpayers are subject to different treatment than resident taxpayers, there must be reasonable ground for disparity of treatment.

OTHER IMPACTS AND ISSUES:

	
	All
	All
	All

	
	#
	$
	Average

	All Returns
	811,966
	39,445,501,819
	48,580

	Resident Returns, valid ZIP
	697,371
	21,121,755,111
	30,288

	Residents, invalid ZIP
	6,619
	229,535,608
	34,678

	Non-residents
	64,776
	15,656,500,558
	241,702

	In-state, no res flag
	43,200
	2,437,710,542
	56,428

	
	
	
	

	Last Year Residents
	22,416
	713,670,038
	31,838

	3.0%
	
	
	

	Net True non-residents
	42,360
	14,942,830,520
	352,758


2. Also excluded from benefit are wage earners who will not see the benefit of this bill unless they file a tax return. Many people, particularly out-migrants, abandon their withholding credits. If they filed a return, they would probably get a refund, but for a number of reasons do not file and do not get the refund. The most recent estimate of this effect is $15M annually in good years economically and up to $30M in years when there is an unusually large number of economic migrants.

