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SENATE MEMORI AL 20

4A4TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION, 200

| NTRODUCED BY
Dede Fel dman

A MEMORI AL
REQUESTI NG THE CONGRESS OF THE UNI TED STATES TO AVEND THE
EMPLOYEE RETI REMENT | NCOVE SECURI TY ACT OF 1974 TO GRANT
AUTHORI TY TO ALL | NDI VI DUAL STATES TO MONI TOR AND REGULATE
SELF- FUNDED EMPLOYER- BASED HEALTH PLANS I N CRDER TO PROVI DE
GREATER CONSUMER PROTECTI ON AND EFFECT HEALTH CARE REFORM

WHEREAS, in 1945, the United States congress established
a framewor k whereby responsibility for regulating insurance
and the insurance industry was left largely to the states;
and

VWHEREAS, the United States congress passed the Enpl oyee
Retirenment Inconme Security Act of 1974 (ERI SA), which altered
state control by creating a federal framework for regul ating
enpl oyer - based pension and wel fare benefit prograns,
i ncl udi ng heal th plans; and

WHEREAS, the provisions of the Enpl oyee Retirenent

Incone Security Act of 1974 preenpt states fromdirectly
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regul ati ng nost enpl oyer-based health plans, which are not
deened to be "insurance" for the purposes of federal |aws;
and

VWHEREAS, over the past twenty-four years, state
governments have gradually conme to realize that the Enpl oyee
Retirement Income Security Act of 1974 is an inpedinment to
ensuri ng adequate consuner protections for all individuals
wi th enpl oyer-based health care coverage and to enacting
adm ni strative sinplification and cost-reduction reforns that
could inprove the efficiency and equity of their health care
mar kets; and

VWHEREAS, avail abl e data suggest that self-funding of
enpl oyer-based health plans is increasing at a significant
rate, both anong |arge and snall businesses; and

VWHEREAS, between 1989 and 1993, the United States
general accounting office estimated that the nunber of self-
funded plan enroll ees increased by about six mllion
i ndi vi dual s; and

VWHEREAS, approximately forty to fifty percent of
enpl oyer - based health plans are presently self-funded by
enpl oyers who retain nost or all of the financial risk for
their respective health plans; and

VWHEREAS, as sel f-funding of health plans has grown,
states have | ost regul atory oversight over this grow ng
portion of the health market; and

VWHEREAS, given the inprobability of federal reforns to

achi eve universal health coverage in the near future, nany
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state legislatures are seeking an active role in expandi ng
t he nunber of individuals covered by an insurance plan and in
controlling health care costs and regul ati ng abuses; and

VWHEREAS, the preenption provisions of the Enployee
Retirenment I nconme Security Act of 1974 are an obstacle to the
states' adopting a wide range of health care reform
strategies; and

WHEREAS, enpl oyers are increasingly adopting funding
nmet hods that blur the distinction between self-funded and
fully insured health plans, including nore extensive use of
stop-1 oss coverage and risk-sharing arrangenents w th nanaged
care organi zations; and

VWHEREAS, these innovative fundi ng nmet hods have so
blurred the distinction between self-funded and fully insured
health plans that nmany experts argue that there is no real
distinction at all; and

VWHEREAS, the states' inability to protect consumners
enrolled in self-funded health plans from enpl oyers or pl ans
that fail to provide the consunmers' anticipated |evel of
health care is gradually eroding the public's confidence in
government, even as self-funded health plans are afforded an
unfair advantage over traditional health insurance providers
due to a lack of state or federal accountability, regulation
or renedy for the individual nenbers of ERISA plans
confronting benefit denials; and

VWHEREAS, courts have narrowWy interpreted ERI SA s renedy

provi sions and broadly interpreted ERI SA s preenption
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provi sions, thereby creating a substantial econonm c incentive
for plan admi nistration to deny medically necessary benefits
legitimately covered under ERI SA pl ans; and

VWHEREAS, the tinme has now conme for states to
aggressi vely seek changes in the Enpl oyee Retirenent |ncome
Security Act of 1974 to give themnore flexibility in
regulating health plans at the state level, to increase
access to health care and to | ower health costs;

NOW THEREFORE, BE | T RESCLVED BY THE SENATE OF THE
STATE OF NEW MEXI CO that the United States congress be
requested to anend the Enpl oyee Retirenent |Incone Security
Act of 1974 to grant authority to all individual states to
monitor and regul ate sel f-funded enpl oyer-based heal th pl ans
in the interest of providing greater consuner protection and
effecting significant health care reforns at the state |evel
t hrough New Mexi co's superintendent of insurance and attorney
general ; and

BE | T FURTHER RESOLVED that the authority granted to al
i ndi vidual states to nonitor and regul ate sel f-funded
enpl oyer - based health plans all ow recovery of benefits due
pl an participants, recovery fromthe fiduciary conpensatory
damages caused by the fiduciary's failure to pay benefits due
under the plan and enforcenent of the plan participants'
rights under the terns of the plan or authorize tinely
assurance for paynent and clarification of the plan
partici pants' rights to future benefits under the terns of

the plan; and
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BE | T FURTHER RESOLVED that the United States departnment
of | abor be requested to refer conplaints to New Mexico's
superi ntendent of insurance and attorney general for
regul ation and tinely enforcenent; and

BE | T FURTHER RESOLVED that the United State congress be
requested to regulate ERI SA plans in direct accordance wth
the plan benefit |anguage; and

BE | T FURTHER RESOLVED t hat corporations with enpl oyees
in New Mexi co be requested to have their health plans
regul ated by New Mexico's superintendent of insurance and
attorney general in cooperation with the |abor departnent;
and

BE | T FURTHER RESOLVED t hat New Mexi co enpl oyers be
i mmune from protection with an ERI SA cl ai mand shall have the
right to remain self-funded without risk of liability through
ERI SA pl ans; and

BE | T FURTHER RESOLVED t hat each state | egislative body
of the United States be requested to enact this nenorial or
one simlar to it as a show of solidarity in petitioning the
federal government for greater state authority in regulating
sel f-funded enpl oyer-based heal th pl ans;

BE | T FURTHER RESOLVED t hat copies of this nenorial be
transnmitted to the president of the United States, the
secretary of the United States departnment of |abor, the
speaker and clerk of the United States house of
representatives, the president pro tenpore and the secretary

of the United States senate, each nenber of the New Mexico
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| egi sl ature, New Mexico's superintendent of insurance and
attorney general and the presiding officer of each house and
senate in every state's legislative body in the United

St at es.
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