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SENATE BI LL 334
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
L. Skip Veron

AN ACT
RELATI NG TO PROPERTY; ENACTI NG THE PRI VATE PROPERTY
PROTECTI ON ACT.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--This act may be cited as the
"Private Property Protection Act".
Section 2. DEFINITIONS.--As used in the Private
Property Protection Act:
A.  "governnent unit" means a political subdivision
of the state, including a board, comm ssion, council, or
combi nati on thereof, or departnent or agency in the executive
branch of governnent;
B. "market value" means the price a buyer would
pay a seller after considering all factors in the marketpl ace
that influence the price of private property;

C. "nonregulatory act" includes closure of a
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mlitary base or government facility;

D. "owner" neans a person or other legal entity
hol ding | egal or equitable title to private property for al
its beneficial uses available at the tinme of acquisition and
for the value of its future dispositions;

E. "private property"” nmeans an interest in real
property as recogni zed by comon |aw, including | and, ground
wat er or surface water rights of any kind that are not owned
by the federal governnent or a governnment unit; and

F. "regulatory progranmt means an action of a
governnment unit that affects an owner's private property in
whol e or in part, tenporarily or permanently, in a manner
that restricts or limts the ower's vested rights in
property that woul d otherw se exist in the absence of the
government action. A "regulatory prograni includes a | and-
use planning or zoning program

Section 3. | NVERSE CONDEMNATI ON. - -

A.  \Wenever inplenmentation of a regulatory program
by a governnent unit operates to reduce the market val ue of
private property by twenty-five percent for the uses
permtted at the tinme the owner acquired a title interest, or
the date i Mmedi ately preceding the effective date of the
regul atory program whichever is later, the property is
deemed to have been taken for the use of the public.

B. The owner of private property described in
Subsection A of this section may either require condemation

by and just conpensation fromthe governnent unit that
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i nposed the regulatory programresulting in decreased val ue,
or receive conpensation for the reduction in value caused by
the regulatory program and in either case may have the
conpensation determned by a jury. Wen nore than one
government unit is involved, the court shall determ ne the
proportion each unit is required to contribute to the
conpensation and fix a settlenment date not to exceed thirty
days.

C. The conpensation for private property taken
shall be for the full value of the interest taken or for the
full armount of the decrease in market val ue, and conpensation
shall not be Iimted to the anount by which the decrease in
mar ket val ue exceeds twenty-five percent of value as
cal cul ated pursuant to Subsection A of this section. The
mar ket val ue shall be established by fully accredited
commerci al apprai sers.

D. Governnent units subject to the provisions of
the Private Property Protection Act shall not nake waiver of
the provisions of that act a condition for approval of the
use of private property or the issuance of a permt or other
entitlenent. An owner of private property nmay accept an
approval of use, permt or other entitlenment granted by a
governnment unit w thout conpromi sing rights pursuant to the
Private Property Protection Act if:

(1) a witten reservation of rights is nade
at the tinme of acceptance of the authorization, permt or

other entitlenent; or
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(2) an oral statenent reserving rights is
made before the governnent unit granting the authorization,
permit or other entitlenment at a public neeting at which the
governnment unit renders its decision

E. A percent reduction in market value shall be
determ ned by conparing the market value of the private
property when the regulatory programis in effect to the
mar ket val ue when the programis not in effect.

Section 4. EXCEPTIONS. --No conmpensation is required
pursuant to the Private Property Protection Act if the
regul atory program

A. is a nonregulatory act that results in a
di mnution of the value of the private property but does not
ot herwi se destroy, damage, trespass upon or take the property
or prohibit any rightful use of the property;

B. prohibits a use of the private property that is
injurious or potentially injurious to the public health and
safety or is a public nuisance, as defined by conmon |aw,
statute or rule unless the use is an unproven potentially
i njurious use; or

C. produces benefits to the owner equivalent to or
greater than any loss to the owner as determ ned by the
mar ket val ue of the property before and after the action.

Section 5. STATUTE OF LI M TATI ONS. - -

A. The statute of limtations for actions brought

pursuant to the Private Property Protection Act is the

statute of limtations for ordinary actions brought for
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injuries to real property, except that the tine begins to run
upon the final adm nistrative decision inplenenting the
regul atory programaffecting the owner's private property.

B. Aregulatory programis inplenented with
respect to an owner's private property when actually applied
to that property unless the enactnment of the program by
itself operates to reduce the market val ue of the property,
or any legally recognized interest therein, to |l ess than
seventy-five percent of its market value for the uses
permtted at the tinme the ower acquired a title interest, in
whi ch case the date of enactnent is the date of
i mpl enent ati on.

Section 6. ENFORCEMENT. - -

A. The Private Property Protection Act shall be
enforced through an inverse condemation suit at |aw brought
by, and at, the sole discretion of the owner. All
enforcenent costs, including attorney fees, shall be borne by
t he government unit responsible for the regulatory program
except that an owner who does not prevail in a final action
for conpensation shall bear his own enforcenent costs and a
pro-rata share of any court costs, and an owner who does not
prevail in an action for an increase in a previously
adj udi cat ed conpensation award shall bear the |like costs in
t he sanme proportion for subsequent actions.

B. A governnent unit subject to an award of
conpensati on under the Private Property Protection Act shall

within the thirty-day period set by the court, pay to the
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owner the awarded conpensati on.

C. Aternatively, the government unit against
whi ch inverse condemmation is successfully required under
Section 3 of the Private Property Protection Act may, within
the thirty days set by the court, rescind the | and use
pl anni ng, zoning or other regulatory programas it affects
the owner's private property and all simlarly situated | and
in the jurisdiction in which the regulatory programis in
effect, without further public hearings, proceedings or
environnental review. |If the governnent unit elects to
rescind the affected regulatory program the programthat was
in effect previously shall automatically be in effect. In
that event, the government unit shall be liable to the owner
for the reasonabl e and necessary costs of the inverse
condemation action, plus any actual and denonstratabl e
econom ¢ | osses caused the owner by the regulatory program
during the period in which that programwas in effect.

D. This section does not affect any remedy that is
constitutionally required.

E. Any pernmit, authorization or other entitlenent
granted under a regulatory programrolled back pursuant to
this section shall, at the owner's discretion, continue to be
val id, notw thstanding any provision of law in the program
reinstated by the roll back

Section 7. LEGAL CHALLENGES. --Nothing in the Private
Property Protection Act precludes an owner from bringing

| egal challenges to a regulatory program affected by that act
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in instances where the regul at ory-progranmn caused di m nution
in value of the private property or its use does not exceed
twenty-five percent of market value for the uses permtted at
the time the owner acquired title interest, and nothing in
the Private Property Protection Act precludes an owner from
bringing a | egal challenge to a regulatory program affected
by that act based on ot her provisions of |aw

Section 8. PROPERTY TAX ADJUSTMENT. - - After a gover nnment
unit enacts a regulatory programin a way that reduces the
mar ket val ue of a taxpayer's private property, the county
assessor shall adjust the value of the property for taxation
purposes to reflect that decrease.
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