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SENATE BI LL 323

A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Sue F. W/ son

AN ACT
RELATI NG TO WATER; PROVI DI NG FOR STATE REG ONAL WATER BANKS,;
AVENDI NG AND ENACTI NG SECTI ONS OF THE NMSA 1978.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. A new section of Chapter 72 NMSA 1978 is
enacted to read:

"[ NEW MATERI AL] STATE ENG NEER- - ADDI TI ONAL POVERS- -

ESTABLI SHVENT OF STATE REGQ ONAL WATER BANKS. - -

A. State regional water banks may be established
on a regional basis by authority of the state engi neer for
the deposit and | ease of conserved water, surplus water and
water currently put to beneficial use that an owner agrees
not to use for the termof the deposit. The banks shal
function as a clearinghouse for tenporary transfers of water
and as depositories for state purchased water, conserved

wat er and surplus water stored in designated reservoirs or
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pursuant to the Ground Water Storage and Recovery Act.

B. The state engineer may acquire fromwlling
sellers or lessors water stored in the state regional water
banks to fulfill interstate conpact obligations or for
envi ronnental purposes or to provide for water shortage and
drought mtigation.

C. The state engineer shall conduct hearings and
adopt rules for adm nistration of state regi onal water banks.
The rul es shall include:

(1) ternms and conditions for deposit and
wi t hdrawal of water;

(2) the procedure and fornmula to determ ne
the validity of water rights for purposes of determ ning
eligibility of water for deposit;

(3) the priority order, if any, of water
rights to be |l eased or sold by the state regional water
banks;

(4) nonitoring to determ ne and penalties
for inproper use of deposited or transferred water; and

(5) criteria for the tenporary transfer of
water used for irrigation to another beneficial use.

D. The state engi neer shall appoint and fix the
salary of a full-time water bank director who shall

(1) serve at the pleasure of the state
engi neer pursuant to the direction of the state engi neer;

(2) administer and operate the state

regi onal water banks and:
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(a) administer the transfers of water
fromthe state regional water banks, including: 1) making
annual determ nati ons of avail able deposited water to be
transferred; 2) making annual determ nations of the fees for
transfer of deposited water; 3) mamintaining a registry of
deposits and persons who have registered with the state
regi onal water banks and identifying a beneficial use for
addi ti onal water supplies; and 4) inform ng persons |isted on
its registry about water rights available fromthe state
regi onal water banks;

(b) have authority to purchase, hold,
| ease and sell water rights in the state's nane;

(c) negotiate and contract for or
acquire the use of surface facilities or reservoirs or
underground aquifers to store deposited water; and

(d) determ ne conpliance with the rules
and standards for stored water, considering the obligations
of the interstate stream comm ssion pursuant to surface
storage reservoir contracts and applicable interstate
conpacts, if any;

(3) establish fees for transfers and the
adm ni strative and operational costs of the state regi onal
wat er banks; and

(4) take all other actions necessary or
advisable to facilitate deposits and transfers."”

Section 2. A new section of Chapter 72 NMSA 1978 is

enacted to read:
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"[ NEW MATERI AL] ADM NI STRATI ON OF WATER BY | RRI GATI ON

AND CONSERVANCY DI STRI CTS AND ACEQUI AS- - LOCAL WATER BANKS. - -

A. Irrigation districts, conservancy districts and
acequi as nmay provide for the transfer of water pursuant to
the provisions of Chapter 72 and 73 NVBA 1978 and may
establish | ocal water banks to serve their nenbers.

B. An entity authorized to maintain a |ocal water
bank may establish requirenents for a deposit of a water use
into a |l ocal water bank, including:

(1) ternms and conditions for deposit and
wi t hdrawal and procedures and penalties for early w thdrawal ;
(2) procedures for determ ning the
eligibility for deposits;
(3) the priority order of deposits to be
| eased; and
(4) nonitoring procedures for determ ning
breach of |eases or agreenents with the |ocal water bank.

C. An entity authorized to nmaintain a |ocal water
bank may establish fees for transfers and the admi nistrative
and operational costs of the bank and issue rules for
adm ni stering transfers of deposits.

D. An entity authorized to maintain a | ocal water
bank shall have the power to tenporarily transfer banked
wat er to new places of use wi thout formal proceedi ngs before
the state engineer, provided that:

(1) the transfer takes place within the sane

stream system
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(2) the water is used for the same purpose
al |l oned under a state engineer pernmt;

(3) the transfer takes place within the
political and hydrol ogi ¢ boundaries of the |ocal water bank

(4) the transfer does not change the
di version to a ground water diversion or does not change the
met hod of diversion froma ground water diversion to surface
wat er di version; and

(5) records of all transfers be provided

annual ly to the state engi neer.

E. A local water bank shall not allow the transfer
of water used for irrigation to another purpose of use except
in accordance with state engineer rules.”

Section 3. Section 72-5A-3 NMSA 1978 (being Laws 1999,
Chapter 285, Section 3) is anended to read:
"72-5A-3. DEFINITIONS. --As used in the G ound Wter

St orage and Recovery Act:

A. "aquifer" neans a geol ogic formation that
contains sufficient saturated material to be capabl e of
storing and transmtting water in usable quantities to a
wel | ;

B. "area of hydrologic effect" neans the
underground area where the water is stored and | ocat ed,
hydrol ogi cal |y connected surface waters, adjacent underground
areas in which water rights exist that may be inpaired, the
| and surface above the underground areas and any additi onal

| and surface used for seepage or infiltration;
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C. "governnental entity" neans an |Indian nation,

tribe or pueblo or the state or a state politica

subdi vi sion, including a nmunicipality, county, acequia,
irrigation district or conservancy district;

D. "project"” neans a pernmtted, engineered
facility designed specifically, constructed and operated
pursuant to the Ground Water Storage and Recovery Act, to add
nmeasur ed vol umes of water by injection or infiltration to an
aqui fer or systemof aquifers, to store the water underground
and to recover it for beneficial use pursuant to the G ound
Wat er Storage and Recovery Act but shall not include in situ
| each m ning operations or water flood operations for
petrol eumrecovery that require approval by the state
engi neer outside the G ound Water Storage and Recovery Act;
and

E. "stored water" neans water that has been stored
underground for the purpose of recovery and pernitted
pursuant to the Ground Water Storage and Recovery Act."

Section 4. Section 72-5A-4 NVBA 1978 (being Laws 1999,
Chapter 285, Section 4) is anended to read:
"72-5A-4. PERM T REQUI RED. - -

A.  No governnmental entity may construct and
operate a storage and recovery project in a declared ground
wat er basin without a permit fromthe state engi neer and
other permts that may be required.

B. The state engi neer shall prescribe application

forms for a permit. The application shall include:
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(1) an application fee in the anount of five
t housand dol | ars ($5,000) plus five dollars ($5.00) per acre-
foot of the annual capacity of the proposed storage and
recovery project, not to exceed fifty thousand doll ars
(%50, 000); an annual fee of fifty cents ($.50) per acre-foot
of water stored, payable upon subm ssion of the annual report
required by the Ground Water Storage and Recovery Act;

(2) the nanme and mailing address of the
appl i cant;

(3) the nane and mailing address of the
owner of the land on which the applicant proposes to operate
t he project;

(4) the nane of the decl ared underground
wat er basin in which the applicant proposes to operate the
proj ect ;

(5) the legal description of the |ocation of
t he proposed project;

(6) evidence of financial and technica
capability;

(7) the source, annual quantity and quality
of water proposed to be injected and the quality of water in
the receiving aquifer;

(8) the identification, characteristics,
capacity and | ocation of each recharge and recovery well,

i ncluding existing pre-basin wells, existing permtted wells
and new wells sought to be drilled for recharge or recovery

pursuant to the application and the identification of
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existing permitted and declared wells in the underground area
[ efHfeeted] affected by storage and recovery operations;

(9) a description of the proposed project,
including its capacity, plan of operation and percentage of
antici pated recoverabl e water;

(10) evidence that the applicant is the

wat er bank director in the office of the state enqgi neer or

has a valid water right quantified by one of the follow ng
| egal processes:

(a) a water rights adjudication;

(b) a consent decree;

(c) an act of congress, including a
negoti ated settlenent ratified by congress;

(d) a contract pursuant to 43 U S.C
620 et seq.; or

(e) an agreenent with an owner who has
a valid water right subject to an application for a change in
pur pose, place of use or point of diversion;

(11) a project plan that:

(a) shows that the project will not
cause harmto users of land and water within the area of
hydr ol ogi c effect;

(b) denonstrates that the project is
hydrol ogi cal |y feasi bl e;

(c) denonstrates that the project wll
not impair existing water rights or the state's interstate

obl i gati ons;
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(d) denonstrates that the project wll
not be contrary to the conservation of water within the
state; and

(e) denonstrates that the project wll
not be detrinental to the public welfare of the state;

(12) a sworn statenent executed by the owner
of the land that the applicant is granted an easenent and
aut hori zation to construct and operate the project on the
site, if project facilities are located on [ and not owned by
t he applicant;

(13) copies of conpleted applications for
all other permts required under state and federal [|aw,

(14) the proposed duration of the permt,;
and

(15) any additional information required by
the state engineer."

Section 5. Section 72-5A-6 NVBA 1978 (being Laws 1999,
Chapter 285, Section 6) is anended to read:

"72-5A-6. STATE ENG NEER- - POAERS AND DUTI ES- - PERM T- -
MONI TORI NG REQUI REMENTS. - -

A. The state engineer shall issue a permt to
construct and operate a project if the applicant has provided
a reasonabl e denonstration that:

(1) the applicant has the technical and
financial capability to construct and operate the project;

(2) the project is hydrologically feasible;

(3) the project will not inpair existing
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water rights or the state's interstate obligations;

(4) the project will not be contrary to the
conservation of water within the state;

(5) the project will not be detrinental to
the public welfare of the state;

(6) the applicant has conpl eted applications
for all permts required by state and federal |aw,

(7) the applicant is the water bank director

or has a valid water right quantified by one of the follow ng

| egal processes:
(a) a water rights adjudication;
(b) a consent decree;
(c) an act of congress, including a
negoti ated settlenment ratified by congress;
(d) a contract pursuant to 43 U S.C
620 et seq.; or
(e) an agreenment with an owner who has
a valid water right subject to an application for a change in
pur pose, place of use or point of diversion; and
(8) [that] the project will not cause harm
to users of land and water within the area of hydrol ogic
effect.
B. Apermt for a project shall include:
(1) the name and mailing address of the
person to whomthe permt is issued,;
(2) the nanme of the decl ared underground

wat er basin in which the project will be |ocated,
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(3) the capacity and plan of operation of
t he project;

(4) any nonitoring programrequired;

(5) all conditions required by or
[ regulations] rul es adopted pursuant to the G ound Water
St orage and Recovery Act; and

(6) other information the state engineer
determ nes to be necessary.

C. The permt shall not becone effective until the
applicant obtains all other required state and federa
permts.

D. The state engineer shall adopt [fregulations]
rules to carry out the provisions of the Gound Water Storage
and Recovery Act, including nonitoring the operation of
projects and their effects on other water users in the area
of hydrol ogic effect, including an Indian nation, tribe or
pueblo. |In determning nonitoring requirenents, the state
engi neer shall cooperate with all governnent entities that
regul ate and nonitor the quality of water, including the
departnment of environnent."

Section 6. Section 72-5A-8 NVSBA 1978 (being Laws 1999,
Chapter 285, Section 8) is anended to read:

"72-5A-8. STORED WATER NOT PUBLI C- - STORED WATER NOT
SUBJECT TO FORFEI TURE- - USE OR EXCHANGE OF RECOVERED WATER. - -

A.  Water added to an aquifer or systemof aquifers
to be stored for subsequent diversion and application to

beneficial use pursuant to a project permt is not public
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water and is not subject to forfeiture pursuant to Section
72-5-28 or 72-12-8 NVBA 1978.

B. A pernmttee may use water recovered only for
the same purposes for which the water was authorized before
it was stored, unless an application for a change in the
pur pose of use, place of use or point of diversionis filed
and approved pursuant to Section 72-5-23, 72-5-24 or 72-12-7
NMSA 1978, as applicable; provided that the water bank

director may | ease stored water pursuant to Chapter 72,

Article 6 NVSA 1978."
Section 7. Section 72-6-3 NVBA 1978 (being Laws 1967,

Chapter 100, Section 3, as anended) is anended to read:

"72-6-3. OMER MAY LEASE USE OF WATER OR DEPCSIT | N

STATE WATER BANK. - -

A. [Aay] An owner nmy deposit in an approved state

wat er bank or |ease to any person all or any part of the

wat er use due hi munder his water right, and the owner's
water right shall not be affected by the deposit or |ease of
the use. The use to which the owner is entitled under his

right shall, during the termof the deposit or exercise of

the | ease, be reduced by the amount of water so deposited or

| eased. Upon w thdrawal by the owner fromthe bank or

termnation of the |lease, the water use and | ocation of use
subject to the | ease shall revert to the owner's original use
and | ocation of use.

B. [Fhe] A lease may be effective for i mediate

use of water or may be effective for future use of the water
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covered by the | ease; however, the | ease shall not be
effective to cunulate water fromyear to year or to
substantially enlarge the use of the water in such manner
that it would injure other water users. The |ease shall not
toll any forfeiture of water rights for nonuse, and the owner
shall not, by reason of the |ease, escape the forfeiture for
nonuse prescribed by | aw, provided, however, that the state
engi neer shall notify both the owner and the | essee of

decl arati on of nonuser as provided in Sections 72-5-28 and
72-12-8 NVBA 1978. The initial or any renewal termof a

| ease of water use shall not exceed ten years.

C. A deposit of a water use in a state reaqional

wat er bank nmay be | eased for inmedi ate use of water or nmy be

reserved for future use of the water. The initial or any

renewal termof a | ease of a deposited water use shall not

exceed ten yvears. Water reserved for future use that is

stored water shall not be subject to forfeiture while

deposited in the bank and may accunul ate yearly, subject to

offset for storage | osses as determ ned by state engi neer

rule.

[€-] D_. A water use may be |l eased for forty years
by municipalities, counties, state universities, public
utilities supplying water to municipalities or counties and
menber - owned comunity water systens as | essee and shall be
entitled to the protection of the forty-year water use
pl anni ng period as provided in Section 72-1-9 NMSA 1978. A

wat er use deriving froman acequia or comunity ditch
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organi zed pursuant to Chapter 73, Article 2 or 3 NMBSA 1978,
whet her owned by a water right owner under the acequia or
community ditch or by the acequia or comunity ditch may be
| eased for a termnot to exceed ten years."

- 14 -
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