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SENATE BI LL 201
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Don Ki dd

FOR THE ECONOM C AND RURAL DEVELOPMENT AND
TELECOVMUNI CATI ONS COWM TTEE

AN ACT
RELATI NG TO ECONOM C DEVELCOPMENT; PROVI DI NG FOR | NVESTMENT COF
SEVERANCE TAX REVENUES | N SMALL BUSI NESS EQUI TY; ENACTI NG THE
SMALL BUSI NESS | NVESTMENT ACT; CREATI NG THE SMALL BUSI NESS
I NVESTMENT CORPORATI ON; AMENDI NG AND ENACTI NG SECTI ONS OF THE
NMSA 1978.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 7-27-1 NVSA 1978 (being Laws 1961,
Chapter 5, Section 2) is anmended to read:

"7-27-1. SHORT TITLE. --[Fhis—aet] Sections 7-27-1

through 7-27-27 NVSBA 1978 may be cited as the "Severance Tax

Bondi ng Act"."
Section 2. Section 7-27-5.15 NMSA 1978 (being Laws
1990, Chapter 126, Section 5, as anmended) is anended to read:
"7-27-5.15. NEW MEXI CO VENTURE CAPI TAL FUND AND SMALL
BUSI NESS | NVESTMENTS. - -
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A. No nore than [ene] three-fourths of one percent

of the market val ue of the severance tax pernmanent fund may
be invested in New Mexico venture capital funds under this
section.

B. If an investnent is nade under Subsection A of

this section, not nore than seven mllion five hundred

t housand dol | ars ($7, 500, 000) of the anmount authorized for

i nvest ment pursuant to Subsection A of this section shall be
invested in any one New Mexico venture capital fund. The
anount invested in any one New Mexico venture capital fund
shal |l not exceed fifty percent of the conmtted capital of

t hat fund.

C. In making investments pursuant to Subsection A

of this section, the council shall give consideration to
i nvestnents in New Mexico venture capital funds whose
i nvestments enhance the econom c devel opnent objectives of

the state.

D. The state investnent officer shall nake

i nvestments pursuant to Subsection A of this section only

upon approval of the council and upon review of the
reconmendati on of the venture capital investnent advisory

commttee. The state investnent officer is authorized to

make investnments pursuant to Subsection A of this section
conti ngent upon a New Mexico venture capital fund securing
paid-in investnents fromother accredited investors for the
bal ance of the mninmumcommtted capital of the fund.

E. As used in this section:
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(1) "conmitted capital" nmeans the sum of the
fi xed anpbunts of nobney which accredited i nvestors have
obligated for investnment in a New Mexico venture capital fund
and which fixed anobunts may be invested in that fund on one
or nore paynents over tine; and

(2) "New Mexico venture capital fund" means
any limted partnership, limted liability conmpany or
corporation organi zed and operating in the United States and
mai ntai ning an office staffed by a full-tinme investnent
of ficer in New Mexico that:

(a) has as its primary business
activity the investnment of funds in return for equity in
busi nesses for the purpose of providing capital for start-up
expansi on, product or market devel opment or simlar business
pur poses;

(b) holds out the prospects for capital
appreciation fromsuch investnents;

(c) bhas a minimumcomrtted capital of
five mllion dollars ($5,000,000);

(d) has at |east one full-tinme nmanager
with at |east three years of professional experience in
assessing the growth prospects of businesses or eval uating
busi ness plans and who has establi shed permanent residency in
the state;

(e) 1is conmitted to investing or helps
secure investing by others in an anount at |east equal to the

total investnment nade by the state investnent officer in that
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fund pursuant to this section, in businesses with a principal
pl ace of business in the state and that hold prom se for
attracting additional capital fromindividual or
institutional investors nationw de for businesses in the
state; and

(f) accepts investnents only from
accredited investors as that termis defined in Section 2 of
the federal Securities Act of 1933, as anmended, (15 U. S.C
Section 77(b)) and rules and regul ati ons promnul gated pursuant
to that section

F. The state investnent officer shall make a

commtnent to the small busi ness investnent corporation

pursuant to the Small Business | nvestnent Act to invest one-

fourth of one percent of the nmarket val ue of the severance

tax _permanent fund by July 1, 2001 to create new job

opportunities by providing |land, buildings or infrastructure

for facilities to support new or expandi ng busi nesses. |f

invested capital in the small business i nvestnent corporation

should at any tine fall bel ow one-fourth of one percent of

the market value of the severance tax permanent fund, further

comm tnents shall be nmade until the invested capital is equa

to one-fourth of one percent of the market val ue of the

fund. "

Section 3. [NEW MATERI AL] SHORT TI TLE. - - Secti ons 3

through 8 of this act may be cited as the "Small Business
I nvest nent Act".

Section 4. [NEW MATERI AL] PURPCSE. - - The purpose of the
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Smal | Busi ness Investnment Act is to inplenent Article 9,
Section 14 of the constitution of New Mexico to create new
j ob opportunities by providing | and, buildings or
infrastructure for facilities to support new or expandi ng
busi nesses.

Section 5. [NEWMATERIAL] DEFINI TIONS. --As used in the

Smal | Busi ness | nvestnment Act:

A.  "board" neans the small business investnent
corporation's board,

B. "corporation" neans the small business
i nvest nent corporation; and

C. "president" nmeans the president of the

cor porati on.
Section 6. [NEW MATERI AL] SMALL BUSI NESS | NVESTMENT

CORPORATI ON CREATED- - PONERS OF THE CORPORATI ON. - -
A.  The "small business investnent corporation” is
created as a nonprofit, independent, public corporation for
t he purpose of creating new job opportunities by making
equity investnents in land, buildings or infrastructure for
facilities to support new or expandi ng busi nesses. The
corporation may:
(1) rmake equity investnments in New Mexico
smal | busi nesses that:
(a) have rural devel opnment busi ness and
i ndustrial |oans approved by the United States small business
adm nistration or the United States departnent of

agricul ture;
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(b) are no nore than forty-ni ne percent
of the total capital equity of a business; and

(c) pay an annual dividend to the
severance tax pernmanent fund of not |ess than five percent of
the original capital equity investnment by the corporation in
the small business;

(2) hold redeermabl e preferred stock of a
smal | business for a fixed period of time not to exceed ten
years and have rural devel opnent business and industri al
| oans approved by the United States small business
adm nistration or the United States departnent of
agricul ture;

(3) sue and be sued in all actions arising
out of any act or omi ssion in connection with its business or
affairs;

(4) enter into any contracts or obligations
relating to the corporation that are authorized or permtted
by | aw,

(5) cooperate with small business devel opnent
centers and regional econon c devel oprment districts;

(6) invest not nore than ten percent of the
fund in any one small business enterprise; and

(7) make investnents that consider the
enhancenent of econom c¢ devel opnent objectives of the state.

B. The corporation shall not be considered a state
agency for any purpose. The corporation is exenpted fromthe

provisions of the Personnel Act and the Procurenment Code.
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C. The state shall not be liable for any

obligations incurred by the corporation.
Section 7. [NEW MATERI AL] CORPORATI ON BOARD OF

Dl RECTORS- - APPO NTMENT- - POAERS. - -
A.  The corporation shall be governed by the board.

The corporation's board of directors shall consist of:

(1) the president of the board,

(2) the state treasurer

(3) the state investnment officer;

(4) the president of the New Mexi co bankers
associ ati on;

(5) the president of the New Mexico
i ndependent conmunity bankers associ ati on;

(6) the director of the New Mexico district
of the United States small business adm nistration; and

(7) four nmenbers appointed or elected as

provided in this section.

B. Each director shall hold office for the |ength
of his termin office or until a successor is appointed or
el ected and begi ns service on the board.

C. The governor shall appoint, with the consent of
the senate, the initial four public directors of the board,
and the full board shall then elect the president.

D. After the governor appoints the initial four
public directors of the board, those directors shal
determine by lot their initial termnms, which shall be two

directors for two years and two directors for four years.
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Thereafter, each public nmenber director shall be appointed or
elected to a four-year term At the expiration of the terns
of the two initial directors whose terns are two years, the
governor shall appoint one director and the board shall el ect
one director for full four-year terns. At the expiration of
the terns of the two initial directors whose terns are four
years, the governor shall appoint one director and the board
shal |l elect one director for full four-year terns.
Thereafter, as vacancies arise, public nenber directors shal
be appointed or elected so that at all tinmes two shall be
appoi nted by the governor and two shall be elected by the
board in accordance with provisions determ ned by the board.

E. The governor shall not renove a director he
appoi nts unl ess the renoval is approved by a two-thirds' vote
of the nenbers of the senate.

F. The governor's appointees to the board shall be
public menmbers who have general expertise in small business
managenent, but they shall not be enpl oyed by or represent
smal | busi nesses receiving equity investnents fromthe
cor porati on.

G No two nmenbers of the board shall be enpl oyed
by or represent the sane conmpany or institution.

H.  The board shall annually elect a chairman from
anong its menbers and shall elect those other officers it
determ nes necessary for the performance of its duties.

I. The power to set the policies and procedures

for the corporation is vested in the board. The board may
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performall acts necessary or appropriate to exercise that
power .

J. Public nenbers of the board shall be reinbursed
for attendi ng nmeetings of the board as provided in the Per
Diem and M| eage Act and shall receive no other compensation,
perqui site or allowance.

K.  Public nenbers of the board are appointed
public officials of the state while carrying out their duties
and activities under the Small Business Investnent Act. The
directors and the enpl oyees of the corporation are not |iable
personally, either jointly or severally, for any debt or
obligation created or incurred by the corporation or for any
act performed or obligation entered into in an officia
capacity when done in good faith, without intent to defraud
and in connection with the adm nistration, managenent or
conduct of the corporation or affairs relating to it.

L. The board shall conduct an annual audit of the
books of accounts, funds and securities of the corporation to
be made by a conpetent and i ndependent firmof certified
public accountants. A copy of the audit report shall be
filed with the president. The audit shall be open to the
public for inspection.

Section 8. [ NEW MATERI AL] PRESI DENT-- PONERS AND

DUTI ES. - -

A. The corporation is under the adm nistrative

control of the president. The board shall periodically

review and appraise the investnent strategy being foll owed,
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and the president shall report at |east once a nonth to the
board on investnment results and related matters. The
presi dent shall

(1) act for the corporation in collecting
and di sbursi ng noney necessary to adninister the corporation
and conduct its business;

(2) sign contracts and incur obligations on
behal f of the corporation;

(3) performall acts necessary to exercise
power, authority or jurisdiction over the corporation to
di scharge its functions and fulfill its responsibilities; and

(4) rmake investnents pursuant to the Snal
Busi ness | nvestnment Act and upon approval of the board.

B. The president shall submt an annual report,

i ndependently audited in accordance with generally accepted
procedures governing annual reports, by Cctober 1 of each
year to the governor, the legislative finance conmttee and
any other appropriate |egislative conmttee indicating the
busi ness done by the corporation during the previously
conpl eted fiscal year and containing a statenent of the
resources and liabilities of the corporation. The report
shal I i ncl ude:

(1) the average rate of return enjoyed by
t he corporation on invested assets;

(2) recomendati ons concerni ng desired
changes in the corporation to pronote its pronpt and

efficient admnistration of policies and cl ai s;
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(3) recomendations to the |egislature and
t he governor regarding the continued operation of the
cor poration; and

(4) any other information the president

deens appropri ate.
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