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SENATE BILL 178
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Manny M Aragon

AN ACT
RELATI NG TO COLLECTI VE BARGAI NI NG FOR PUBLI C EMPLOYEES;
PROVI DI NG RI GHTS, RESPONSI Bl LI TI ES AND PROCEDURES | N THE
EMPLOYMENT RELATI ONSHI P BETWEEN PUBLI C EMPLOYEES AND PUBLI C
EMPLOYERS; MAKI NG AN APPROPRI ATl ON

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE. --This act may be cited as the
"Publ i c Enpl oyee Bargaining Act".
Section 2. PURPCSE OF ACT.--The purpose of the Public
Enpl oyee Bargai ning Act is to guarantee public enpl oyees the
right to organi ze and bargain collectively with their
enpl oyers, to pronote harnoni ous and cooperative
rel ati onshi ps between public enployers and public enpl oyees
and to protect the public interest by assuring, at all tinmes,
the orderly operation and functioning of the state and its

political subdivisions.
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Section 3. CONFLICTS.--1n the event of conflict with
ot her laws, the provisions of the Public Enpl oyee Bargai ning
Act shall supersede other previously enacted | egislation;
provi ded that the Public Enployee Bargai ning Act shall not
super sede the provisions of the Batenman Act, the Personnel
Act, Sections 10-7-1 through 10-7-19 NMSA 1978, the G oup
Benefits Act, the Per Diemand M| eage Act, the Retiree
Heal th Care Act, public enployee retirenent |aws or the Tort
Cl ainms Act.

Section 4. DEFINITIONS. --As used in the Public Enployee
Bar gai ni ng Act:

A. "appropriate bargaining unit" means a group of
publ i c enpl oyees desi gnated by the board or |ocal board for
t he purpose of collective bargaining;

B. "appropriate governing body" neans the
pol i cymaki ng body or individual representing a public
enpl oyer as defined in Section 7 of the Public Enployee
Bar gai ni ng Act;

C. "board" means the public enployee | abor
rel ati ons board;

D. "certification" nmeans the designation by the
board or |ocal board of a | abor organization as the exclusive
representative for all public enployees in an appropriate
bar gai ning unit;

E. "collective bargaining" neans the act of
negoti ati ng between a public enployer and an excl usive

representative for the purpose of entering into a witten
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agreenment regardi ng wages, hours and other terns and
condi ti ons of enploynent;

F. "confidential enployee" neans a person who
assists and acts in a confidential capacity with respect to a
person who formnul ates, determ nes and effectuates nmanagenent
policies;

G "exclusive representative" neans a | abor
organi zation that, as a result of certification, has the
right to represent all public enployees in an appropriate
bargaining unit for the purposes of collective bargaining;

H  "inpasse" neans failure of a public enployer
and an exclusive representative, after good-faith bargaining,
to reach agreenent in the course of negotiating a collective
bar gai ni ng agreenent;

I. "labor organization" neans any enpl oyee
organi zati on, one of whose purposes is the representati on of
public enpl oyees in collective bargaining and in ot herw se
nmeeting, consulting and conferring with enployers on natters
pertaining to enploynent relations;

J. "local board" nmeans a |ocal |abor relations
board established by a public enployer, other than the state,
t hrough ordi nance, resolution or charter anendnent;

K.  "lockout" neans an act by a public enployer to
prevent its enployees fromgoing to work for the purpose of
resisting the demands of the enpl oyees' exclusive
representative or for the purpose of gaining a concession

fromthe exclusive representative;
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L. "managenent enpl oyee" nmeans an enpl oyee who is
engaged primarily in executive and managenent functions and
is charged with the responsibility of devel oping,
adm ni stering or effectuating nanagenent policies. An
enpl oyee shall not be deenmed a managenent enpl oyee solely
because the enpl oyee participates in cooperative deci sion-
maki ng prograns on an occasi onal basis;

M "medi ati on” neans assistance by an inpartia
third party to resolve an inpasse between a public enployer
and an exclusive representative regardi ng enpl oynent
relations through interpretation, suggestion and advice;

N. "professional enployee" neans an enpl oyee whose
work is predomnantly intellectual and varied in character
and whose work involves the consistent exercise of discretion
and judgnment in its performance and requires know edge of an
advanced nature in a field of learning customarily requiring
speci alized study at an institution of higher education or
its equivalent. The work of a professional enployee is of
such character that the output or result acconplished cannot
be standardized in relation to a given period of tineg;

O "public enpl oyee" nmeans a regul ar
nonpr obati onary enpl oyee of a public enployer; provided that
in the public schools, "public enployee" includes any regul ar
probati onary enpl oyee;

P. "public enployer" neans the state or any
political subdivision of the state, including municipalities

havi ng adopted home rul e charters, and not including any
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governnent of a tribe or puebl o;

Q "strike" neans a public enployee's refusal, in
concerted action with other public enployees, to report for
duty or his willful absence in whole or in part fromthe
full, faithful and proper performance of the duties of
enpl oynment for the purpose of inducing, influencing or
coercing a change in the conditions, conpensation, rights,
privileges or obligations of public enploynent; and

R "supervisor" means an enpl oyee who devotes a
substantial anmpbunt of work tinme to supervisory duties, who
customarily and regularly directs the work of two or nore
ot her enpl oyees and who has the authority in the interest
of the enployer to hire, pronote or discipline other
enpl oyees or to recomend such actions effectively, but
does not include individuals who performmerely routine,
incidental or clerical duties or who occasionally assune
supervisory or directory roles or whose duties are
substantially simlar to those of their subordinates, and
does not include | ead enpl oyees or enpl oyees who
participate in peer review or occasional enployee
eval uati on prograns.

Section 5. RICGHTS OF PUBLI C EMPLOYEES. - - Publi c

enpl oyees, other than nanagenent enpl oyees, supervisors and
confidential enployees, may form join or assist any |abor
organi zation for the purpose of collective bargaining
t hrough representatives chosen by public enpl oyees w thout

interference, restraint or coercion and shall have the
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right to refuse any or all such activities.

Section 6. RIGHTS OF PUBLI C EMPLOYERS. - - Unl ess
limted by the provisions of a collective bargaining
agreenment or by other statutory provision, a public
enpl oyer may:

A. direct the work of, hire, pronote, assign,
transfer, denote, suspend, discharge or term nate public
enpl oyees;

B. determne qualifications for enploynent and
the nature and content of personnel exam nations;

C. take actions as may be necessary to carry out
the m ssion of the public enployer in energencies; and

D. retain all rights not specifically limted by
a collective bargai ni ng agreenent or by the Public Enpl oyee
Bar gai ni ng Act.

Section 7. APPROPRI ATE GOVERNI NG BCODY- - PUBLI C
EMPLOYER. - - The appropri ate governi ng body of any public
enpl oyer shall be the policymaking individual or body
representing the public enployer. |In the case of the
state, the appropriate governing body shall be the governor
or his designee or, in the case of a constitutionally
created body, the constitutionally designated head of that
body. At the local |evel, the appropriate governing body
shall be the el ected or appointed representative body or
i ndi vi dual charged wi th managenent of the |ocal public
body. In the event of dispute, the board shall deternine

t he appropriate governi ng body.
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Section 8. PUBLI C EMPLOYEE LABOR RELATI ONS BOARD- -

CREATED- - TERVS- - QUALI FI CATI ONS. - -
A.  The "public enpl oyee | abor rel ations board"

is created. The board shall consist of three nenbers
appoi nted by the governor. The governor shall appoint one
menber reconmended by organi zed | abor representatives
actively involved in representing public enployees, one
menber recomended by public enployers actively involved in
col l ective bargai ning and one nmenber jointly recommended by

the other two appoi nt ees.

B. Board nenbers shall serve for a period of one
year with terms commencing on July 1. Vacancies shall be
filled by appointnent by the governor in the sanme manner as
t he original appointnent, and such appointnents shall only
be made for the remainder of the unexpired term A board
menber may serve an unlimted nunber of terns.

C. During the termfor which he is appointed, no
board nenber shall hold or seek any other political office
or public enploynment or be an enpl oyee of a union or an
organi zation representing public enployees or public
enpl oyers.

D. Each board nenber shall be paid per diem and
m | eage in accordance with the provisions of the Per D em

and M| eage Act.
Section 9. BOARD - POAERS AND DUTI ES. - -

A.  The board shall pronul gate rul es necessary to

acconmplish and performits functions and duties as
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established in the Public Enpl oyee Bargai ni ng Act,
i ncludi ng the establishment of procedures for:

(1) the designation of appropriate
bargai ning units;

(2) the selection, certification and
decertification of exclusive representatives; and

(3) the filing of, hearing on and
determ nati on of conplaints of prohibited practices.

B. The board shall
(1) hold hearings and meke inquiries

necessary to carry out its functions and duties;

(2) conduct studies on problens pertaining

to enpl oyee-enpl oyer rel ations; and

(3) request from public enployers and

| abor organi zations the informati on and data necessary to

carry out the board' s functions and responsibilities.
C. The board may issue subpoenas requiring,
reasonabl e notice, the attendance and testinony of

wi tnesses and the production of any evidence, including

books, records, correspondence or docunents relating to any

matter in question. The board may prescribe the form of

subpoena, but it shall adhere insofar as practicable to the

formused in civil actions in the district court. The
board nmay adnmi ni ster oaths and affirnmati ons, exam ne

W t nesses and recei ve evi dence.

D. The board shall decide all issues by najority

vote and shall issue its decisions in the formof witten
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orders and opi ni ons.

E. The board may hire such personnel or contract
with such third parties as it deens necessary to assist it
in carrying out its functions.

F. The board has the power to enforce provisions
of the Public Enpl oyee Bargaining Act through the
i nposition of appropriate adm nistrative renedi es.

G No rule pronulgated by the board or a | oca
board shall require, directly or indirectly, as a condition
of continuous enpl oynment, any public enpl oyee covered by
t he Public Enpl oyee Bargaining Act to pay noney to any
| abor organization that is certified as an excl usive
representative. This issue shall be left to voluntary
bargai ning by the parties.

Section 10. LOCAL BQOARD- - CREATED. - -

A. Wth the approval of the board, a public
enpl oyer other than the state nmay, by ordi nance, resolution
or charter amendnent, create a |ocal board simlar to the
publ i c enpl oyee | abor rel ations board. Once created and
approved, the | ocal board shall assune the duties and
responsibilities of the public enployee |abor relations
board. A local board shall follow all procedures and
provi sions of the Public Enpl oyee Bargai ning Act that apply
to the board unl ess otherw se approved by the board.

B. The local board shall be conposed of three
nmenbers appointed by the public enployer. One nenber shal

be appointed on the recomrendati on of individuals
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representing | abor, one nenber shall be appointed on the
reconmendat i on of individuals representing managenent and
one nenber shall be appointed on the recomendati on of the
first two appoi ntees.

C. Local board nenbers shall serve one-year
terms. Local board nenbers may serve an unlimted nunber
of ternms. Vacancies shall be filled in the same manner as
t he original appointnent, and such appoi ntnents shall only
be made for the remai nder of the unexpired term

D. During the termfor which he is appointed, no
| ocal board nmenber shall hold or seek any other politica
of fice or public enploynent or be an enpl oyee of a union or
an organi zati on representing public enployees or public
enpl oyers.

E. Each local board nmenber shall be paid per
diemand m | eage in accordance with the provisions of the
Per Diem and M| eage Act.

Section 11. LOCAL BOARD- - POAERS AND DUTI ES. - -

A. A local board shall pronulgate rules
necessary to acconplish and performits functions and
duties as established in the Public Enpl oyee Bargaining
Act, including the establishnment of procedures for:

(1) the designation of appropriate
bar gai ni ng units;

(2) the selection, certification and
decertification of exclusive representatives; and

(3) the filing of, hearing on and
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determ nation of conmplaints of prohibited practices.

B. A local board shall

(1) hold hearings and meke inquiries
necessary to carry out its functions and duties;

(2) request information and data from
public enployers and | abor organizations to carry out the
| ocal board's functions and responsibilities; and

(3) hire such personnel or contract with
such third parties as the appropriate governi ng body deens
necessary to assist the local board in carrying out its
functions.

C. A local board may issue subpoenas requiring,
upon reasonable notice, the attendance and testinony of
wi t nesses and the production of any evidence, including
books, records, correspondence or docunents relating to any
matter in question. The |local board may prescribe the form
of subpoena, but it shall adhere insofar as practicable to
the formused in civil actions in the district court. The
| ocal board may admi nister oaths and affirmations, exam ne
wi t nesses and receive evidence.

D. A local board shall decide all issues by
majority vote and shall issue its decisions in the form of
witten orders and opi nions.

E. A local board has the power to enforce
provi sions of the Public Enpl oyee Bargai ning Act or a |ocal
col |l ective bargai ning ordi nance, resolution or charter

anmendnent through the inposition of appropriate
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adm ni strative renedi es.
Section 12. HEARI NG PROCEDURES. - -

A.  The board or a |ocal board may hol d hearings
for the purposes of:

(1) information gathering and inquiry;

(2) adopting rules; and

(3) adjudicating disputes and enforcing
the provisions of the Public Enpl oyee Bargaining Act and
rul es adopted pursuant to that act.

B. The board or a |ocal board shall adopt rules
setting forth procedures to be followed during hearings of
the board or | ocal board. The procedures adopted for
conducting adj udi catory hearings shall neet all mniml due
process requirenments of the state and federal
constitutions.

C. The board or a local board may appoint a
heari ng exam ner to conduct any adjudi catory hearing
aut hori zed by the board or |ocal board. At the concl usion
of the hearing, the exam ner shall prepare a witten
report, findings and recommendations, all of which shall be
subm tted to the board or |ocal board for its decision

D. No rule proposed to be adopted by the board
or a local board that affects any person or governnental
entity outside of the board or local board and its staff
shal | be adopted, anended or repealed w thout public
heari ng and conment on the proposed action before the board

or |local board. The public hearing shall be held after
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notice of the subject nmatter of the rule, the action
proposed to be taken, the tine and place of the hearing,
the manner in which interested persons may present their
views and the nethod by which copies of the proposed rul e,
proposed anendnent or repeal of an existing rule may be
obtained. Al neetings of the board shall be held in Santa
Fe. Al neetings of |ocal boards shall be held in the
county of residence of the local public enployer. Notice
shall be published once at least thirty days prior to the
hearing date in a newspaper of general circulation in the
state or, in the case of a local board hearing, in a
newspaper of general circulation in the county, and notice
shall be mailed at least thirty days prior to the hearing
date to all persons who have nade a witten request for
advance notice of hearings.

E. Al adopted rules shall be filed in
accordance with applicabl e state statutes.

F. A verbatimrecord nade by el ectronic or other
sui tabl e neans shall be nmade of every rul emaki ng and
adj udi catory hearing. The record shall not be transcribed
unl ess required for judicial review or unless ordered by
t he board or |ocal board.

Section 13. APPROPRI ATE BARGAI NI NG UNI TS. - -

A. The board or a |local board shall, upon
receipt of a petition for a representation election filed
by a | abor organization, designate the appropriate

bargaining units for collective bargai ning. Appropriate
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bargai ning units shall be established on the basis of
"occupational groups", a clear and identifiable community
of interest in enploynent ternms and conditions and rel ated
personnel matters anong the public enpl oyees invol ved.
Cccupational groups shall generally be identified as bl ue
collar, secretarial-clerical, technical, professional,

par apr of essional, police, fire and corrections. The
parties, by nmutual agreenent, may further consolidate
occupational groups. Essential factors in determ ning
appropriate bargaining units shall include the principles
of efficient adm nistration of government, the history of
col l ective bargaining and the assurance to public enpl oyees
of the fullest freedomin exercising the rights guaranteed
by the Public Enpl oyee Bargai ning Act.

B. Wthin thirty days of a disagreenent arising
bet ween a public enployer and a | abor organization
concerning the conposition of an appropriate bargaining
unit, the board or a |local board shall hold a hearing
concerning the conposition of the bargaining unit before
desi gnati ng an appropriate bargaining unit.

C. The board or a local board shall not include
in any appropriate bargaining unit supervisors, managers or
confidential enpl oyees.

Section 14. ELECTIONS. - -

A.  \Wenever, in accordance with rules prescribed

by the board or a | ocal board, a petitionis filed by a

| abor organi zation containing the signatures of at |east
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thirty percent of the public enployees in an appropriate
bargaining unit, the board or l|ocal board shall conduct a
secret ballot representation election to determ ne whet her
and by which | abor organi zation the public enployees in the
appropriate bargaining unit shall be represented. The
bal | ot shall contain the nanes of any |abor organization
submtting a petition containing signatures of at |east ten
percent of the public enployees within the appropriate
bargaining unit. The ballot shall also contain a provision
all owi ng the public enployee to indicate whether he desires
to be represented by a | abor organizati on.

B. Once a | abor organization has filed a valid
petition with the board or a |local board calling for a
representation el ection, other |abor organizations may seek
to be placed on the ballot. Such an organization shal
file a petition containing the signatures of not |ess than
ten percent of the public enployees in the appropriate
bargaining unit no later than ten days after the board or
| ocal board and the public enployer post a witten notice
that the petition containing the signatures of not |ess
than thirty percent of the public enployees has been filed
by a | abor organi zati on.

C. As an alternative to the provisions of
Subsection A of this section, the board or a |ocal board
may establish an alternative appropriate procedure for
determining najority status. The board or |ocal board

shall not certify any appropriate bargaining unit if the
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public enpl oyer objects to the certification wi thout an
el ection.

D. Wthin fifteen days of an election in which
no | abor organi zation receives a najority of the votes
cast, a runoff election between the two choices receiving
the | argest nunber of votes cast shall be conducted. The
board or a | ocal board shall certify the results of the
el ection, and, where a | abor organi zation receives a
majority of the votes cast, the board or |ocal board shal
certify the | abor organi zation as the exclusive
representative of all public enployees in the appropriate
bar gai ning unit.

E. No election shall be conducted if an el ection
or runoff election has been conducted in the twelve-nonth
period i nmedi ately precedi ng the proposed representation
el ection. No election shall be held during the termof an
exi sting coll ective bargai ni ng agreenent, except as
provided in Section 16 of the Public Enpl oyee Bargaining
Act .

Section 15. EXCLUSI VE REPRESENTATI ON. - -

A. A labor organization that has been certified
by the board or a |ocal board as representing the public
enpl oyees in the appropriate bargaining unit shall be the
excl usive representative of all public enployees in the
appropriate bargaining unit. The exclusive representative
shall act for all public enployees in the appropriate

bargai ning unit and negotiate a coll ective bargaini ng
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agreement covering all public enployees in the appropriate
bargaining unit. The exclusive representative shal
represent the interests of all public enployees in the
appropriate bargaining unit w thout discrimnation or
regard to nenbership in the | abor organization.

B. This section does not prevent a public
enpl oyee, acting individually, frompresenting a grievance
wi thout the intervention of the exclusive representative.
At any hearing on a grievance brought by a public enployee
i ndividual ly, the exclusive representative shall be
af forded the opportunity to be present and nmake its views
known. Any adjustnment rmade shall not be inconsistent with
or in violation of the collective bargai ni ng agreenent then
in effect between the public enployer and the excl usive
representative

Section 16. DECERTI FI CATI ON OF EXCLUSI VE

REPRESENTATI VE. - -

A.  Any nenber of a |abor organization or the
| abor organization itself may initiate decertification of a
| abor organization as the exclusive representative if
thirty percent of the public enployees in the appropriate
bargaining unit nake a witten request to the board or a
| ocal board for a decertification election.
Decertification elections shall be held in a manner
prescribed by rule of the board.

B. Wen there is a collective bargaining

agreenent in effect, a request for a decertification
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el ection shall be made to the board or a | ocal board no
earlier than ninety days and no | ater than sixty days
before the expiration of the collective bargaining
agreenment; provi ded, however, that a request for an
election may be filed at any tinme after the expiration of
the third year of a collective bargaining agreenent with a
term of nore than three years.

C. Wien, within the tine period prescribed in
Subsection B of this section, a conpeting | abor
organi zation files a petition containing signatures of at
| east thirty percent of the public enployees in the
appropriate bargaining unit, a representation election
rather than a decertification election shall be conducted.

D. Wen an exclusive representative has been
certified but no collective bargaining agreement is in
effect, the board or a local board shall not accept a
request for a decertification election earlier than twelve
nmont hs subsequent to a | abor organi zation's certification
as the exclusive representative.

Section 17. SCOPE OF BARGAI NI NG - -

A. Except for retirement prograns provided
pursuant to the Public Enpl oyees Retirement Act or the
Educati onal Retirenent Act, public enployers and excl usive
representatives:

(1) shall bargain in good faith on wages,
hours and other terns and conditions of enploynment and

ot her issues agreed to by the parties. However, neither
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the public enpl oyer nor the exclusive representative shal
be required to agree to a proposal or to nmake a concessi on;
and
(2) may enter into witten collective

bar gai ni ng agreenents covering enpl oynent relations.

B. The obligation to collectively bargain
i nposed by the Public Enployee Bargaining Act shall not be
construed as authorizing public enployers and excl usive
representatives to enter into any agreenent that is in
conflict with the provisions of any other statute of this
state. In the event of conflict between the provisions of
any other statute of this state and any agreenent entered
into by the public enployer and the exclusive
representative in collective bargaining, the forner shal
prevail .

C. Payroll deduction of the exclusive
representative's nenbership dues shall be a mandatory
subj ect of bargaining if either party chooses to negotiate
the issue. The anobunt of dues shall be certified in
witing by an official of the |abor organization and shal
not include special assessnents, penalties or fines of any
type. The duty of the public enployer to honor payrol
deductions shall continue until the authorization is
revoked in witing by the public enployee in accordance
with the negoti ated agreenment and for so |long as the | abor
organi zation is certified as the exclusive representati ve.

During the time that a board certificationis in effect for
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a particular appropriate bargaining unit, the public
enpl oyer shall not deduct dues for any other |abor
or gani zati on.

D. Negotiations at the state |evel shall be
conducted by occupational groups on all issues.

E. Any inpasse resolution or any agreenent
provi sion by the state and an excl usive representative that
requires the expenditure of funds shall be contingent upon
the specific appropriation of funds by the |egislature and
the availability of funds. Any inpasse resolution or any
agreenent provision by a public enployer other than the
state or the public schools and an exclusive representative
that requires the expenditure of funds shall be conti ngent
upon the specific appropriation for wages by the
appropri ate governing body and the availability of funds.
Any agreenment provision by a |ocal school board and an
excl usive representative that requires the expenditure of
funds shall be contingent upon ratification by the
appropri ate governi ng body.

F. Every agreenent shall include a grievance
procedure to be used for the settlement of disputes
pertaining to enploynent terns and conditions and rel ated
personnel matters. The grievance procedure shall provide
for a final and binding determ nation. The final
determ nation shall constitute an arbitration award wi thin
the neaning of the Uniform Arbitration Act; provided, that

in any judicial review of the award, the court shal
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determ ne whether the award is arbitrary, unl awf ul

unr easonabl e, capricious or not based on substanti al

evi dence. The costs of any arbitration proceedi ng
conduct ed pursuant to this section shall be shared equally
by the parties.

G The follow ng neetings shall be cl osed:

(1) neetings for the discussion of
bargaining strategy prelimnary to collective bargaining
negoti ati ons between a public enployer and the exclusive
representative of the public enployees of the public
enpl oyer;

(2) collective bargaining sessions; and

(3) consultations and inpasse resolution
procedures at which the public enployer and the excl usive
representative of the appropriate bargaining unit are
present.

Section 18. | MPASSE RESOLUTI ON. - -

A.  The follow ng negotiations and i npasse
procedures shall be followed by the state and excl usive
representatives for state enpl oyees:

(1) A request for the comencenent of
initial negotiations shall be filed in witing by the
excl usive representative to the state no later than June 1
of the year in which negotiations are to take pl ace.

Negoti ations shall begin no later than July 1 of that year.

(2) In subsequent years, negotiations

agreed to by the parties shall begin no |ater than August 1
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followi ng the subm ssion of witten notice to the state by
t he exclusive representative no later than July 1 of the
year in which negotiations are to take place.

(3) |If an inpasse occurs during
negoti ati ons between the parties and if no agreenent is
reached by the parties by Cctober 1, either party may
request nediation services fromthe board. A nediator from
the federal nediation and conciliation service shall be
assigned by the board to assist negotiations unless the
parties agree to another nedi ator.

(4) The mediator shall provide services to
the parties until the parties reach agreenent or the
medi at or believes that medi ati on services are no | onger
hel pful or until Decenber 1, whichever occurs first.

(5) If the inpasse continues after
Decenber 1, either party may request the formation of an
arbitration panel. Upon the request for an arbitration
panel , the unresolved issues shall be resolved pursuant to
the Uniform Arbitration Act by an arbitration panel
consi sting of one menber appointed by the exclusive
representative, one nenber appointed by the state and a
third nmenber appointed by the other two nmenbers; provided,
that in any judicial review of the decision of the
arbitration panel, the court shall determ ne whether the
decision is arbitrary, unlawful, unreasonable, capricious
or not based on substantial evidence.

B. The follow ng i npasse procedure shall be
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followed by all public enployers and exclusive
representatives, except the state and the state's excl usive
representatives:

(1) |If an inpasse occurs, either party may
request fromthe board or |ocal board that a nedi ator be
assigned to the negotiations unless the parties can agree
on a nediator. A nmediator with the federal nediation and
conciliation service shall be assigned by the board or
| ocal board to assist negotiations unless the parties agree
to anot her nedi ator.

(2) If the inpasse continues after a
si xty-day nediation period, either party may request the
formation of an arbitration panel. Upon the request for an
arbitration panel, the unresolved issues shall be resol ved
pursuant to the Uniform Arbitration Act by an arbitration
panel consisting of one nenber appointed by the exclusive
representative, one nenber appointed by the public enployer
and a third nmenber appointed by the other two nenbers;
provided, that in any judicial review of the decision of
the arbitration panel, the court shall determ ne whether
the decision is arbitrary, unlawful, unreasonabl e,
capricious or not based on substantial evidence.

C. A public enployer other than the state may
enter into a witten agreenent with the exclusive
representative setting forth an alternative inpasse
resol uti on procedure.

Section 19. PUBLI C EMPLOYERS- - PRCHI Bl TED
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PRACTI CES. -- No public enployer or his representative shall:

A. discrimnate against a public enployee with
regard to terns and conditions of enpl oynent because of the
enpl oyee's nmenbership in a | abor organi zati on;

B. interfere with, restrain or coerce any public
enpl oyee in the exercise of any right guaranteed by the
provi sions of the Public Enployee Bargai ning Act;

C. domnate or interfere in the formation,
exi stence or adm nistration of any |abor organization;

D. discrimnate in regard to hiring, tenure or
any termor condition of enploynment in order to encourage
or di scourage nmenbership in a | abor organizati on;

E. discharge or otherw se discrimnate against a
publ i c enpl oyee because he has signed or filed an
affidavit, petition, grievance or conplaint or given any
information or testinony pursuant to the provisions of the
Publ i c Enpl oyee Bargai ni ng Act or because a public enpl oyee
is formng, joining or choosing to be represented by a
| abor organization;

F. refuse to enter into collective bargaining in
good faith with the exclusive representative;

G refuse or fail to comply with any provision
of the Public Enpl oyee Bargai ning Act or board rule; or

H refuse or fail to conply with any coll ective
bar gai ni ng agreenent.

Section 20. PUBLI C EMPLOYEES- - LABOR ORGANI ZATI ONS- -
PROHI BI TED PRACTI CES. --No public enpl oyee or | abor

.130883. 1



new
= del ete

underscored materi a

[ bracketed—raterial]

© 00 N oo o1~ W N P

N N NN NN B B R R R R R R R R
g B W N B O © ©® N O OO0 M W N P O

organi zation or its representative shall

A. discrimnate against a public enployee with
regard to | abor organization nenbershi p because of race,
color, religion, creed, age, sex or national origin

B. interfere with, restrain or coerce any public
enpl oyee in the exercise of any right guaranteed by the
provi sions of the Public Enployee Bargai ning Act;

C. refuse to enter into collective bargaining in
good faith with a public enployer;

D. refuse or fail to conply with any collective
bargai ning or other agreenment with the public enployer;

E. refuse or fail to conply with any provision
of the Public Enpl oyee Bargaining Act; or

F. picket honmes or private businesses of elected
of ficials or public enployees.

Section 21. STRIKES AND LOCKQUTS PRCHI BI TED. - -

A.  No public enployee or |abor organization
shall engage in a strike. No |abor organization shal
cause, instigate, encourage or support a public enployee
strike. No public enployer shall cause, instigate or
engage in any public enpl oyee | ockout.

B. A public enployer may apply to the district
court for injunctive relief to end a strike, and an
excl usive representative of public enployees affected by a
| ockout may apply to the district court for injunctive
relief to end a | ockout.

C. Any | abor organi zation that causes,
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i nstigates, encourages or supports a public enpl oyee
strike, wal kout or slowdown nmay be decertified as the
excl usive representative for that appropriate bargaining
unit by either the board or a |ocal board and shall be
barred from serving as the exclusive representative of any
bargai ning unit of public enployees for a period of not
nore than one year.

Section 22. AGREEMENTS VALI D- - ENFORCEMENT. - - Al
col l ecti ve bargai ning agreements and ot her agreenents
bet ween public enployers and excl usive representatives are
valid and enforceabl e according to their terns when entered
into in accordance with the provisions of the Public
Enpl oyee Bargai ni ng Act.

Section 23. JUDI Cl AL ENFORCEMENT- - STANDARD OF
REVI EW - -

A. The board or a | ocal board may request the
district court to enforce an order issued pursuant to the
Publ i ¢ Enpl oyee Bargai ni ng Act, including those for
appropriate tenporary relief and restraining orders. The
court shall consider the request for enforcenent on the
record made before the board or |ocal board. It shal
uphol d the action of the board or |ocal board and take
appropriate action to enforce it unless it concludes that
the order is:

(1) arbitrary, capricious or an abuse of
di scretion;

(2) not supported by substantial evidence

.130883. 1



new
= del ete

underscored materi a

[ bracketed—raterial]

© 00 N oo o1~ W N P

N N NN NN B B R R R R R R R R
g B W N B O © ©® N O OO0 M W N P O

on the record considered as a whole; or

(3) otherwise not in accordance with | aw.

B. Any person or party, including any |abor

organi zation affected by a final rule, order or decision of
the board or a |ocal board, may appeal to the district
court for further relief. Al such appeals shall be based
upon the record nmade at the board or | ocal board hearing.
Al'l such appeals to the district court shall be taken
within thirty days of the date of the final rule, order or
deci sion of the board or |ocal board. Actions taken by the
board or |ocal board shall be affirned unless the court
concl udes that the action is:

(1) arbitrary, capricious or an abuse of
di scretion;

(2) not supported by substantial evidence
on the record taken as a whole; or

(3) otherwise not in accordance with | aw.

Section 24. EXI STI NG COLLECTI VE BARGAI NI NG
UNI TS. --Bargai ning units established prior to July 1, 1999
shal |l continue to be recognized as appropriate bargaini ng
units for the purposes of the Public Enpl oyee Bargaining
Act. Bargaining units established between July 1, 1999 and
the effective date of that act shall continue in effect
only if the unit was established through a representation
el ecti on.
Section 25. EXI STI NG COLLECTI VE BARGAI NI NG

AGREEMENTS. - - Not hing in the Public Enpl oyee Bargaini ng Act
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shal|l be construed to annul or nodify any collective

bar gai ni ng agreenent entered into between any public

enpl oyer and any exclusive representative prior to the

effective date of the Public Enpl oyee Bargai ni ng Act.
Section 26. EXI STI NG ORDI NANCES PROVI DI NG FOR PUBLI C

EMPLOYEE BARGAI NI NG - - Any public enpl oyer other than the

state that subsequent to Cctober 1, 1991 adopts by

ordi nance, resolution or charter anendnent a system of

provisions and procedures permtting enployees to form

join or assist any |abor organi zation for the purpose of

col l ective bargai ning through exclusive representatives

freely chosen by its enpl oyees may operate under those

provi sions and procedures rather than those set forth in

t he Public Enpl oyee Bargaining Act; provided that the

enpl oyer shall conply with the provisions of Sections 8, 9,

10, 11 and 12 of that act and provided the follow ng

provi sions and procedures are included in each ordi nance,

resol ution or charter amendnent:

A. the right of public enployees to form join
or assi st enployee organi zations for the purpose of
achi eving col |l ective bargaining;

B. procedures for the identification of
appropriate bargaining units, certification el ections and
decertification elections equivalent to those set forth in
t he Public Enpl oyee Bargaining Act;

C. the right of a | abor organization to be

certified as an excl usive representative;
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D. the right of an exclusive representative to
negotiate all wages, hours and other terns and conditions
of enpl oynent for public enployees in the appropriate
bargai ning unit;

E. the obligation to incorporate agreenents
reached by the public enployer and the exclusive
representative into a collective bargaini ng agreenent;

F. a requirenment that grievance procedures
cul mnating with binding arbitrati on be negoti at ed;

G a requirenent that payroll deduction for the
excl usive representative's nmenbershi p dues be negotiated if
requested by the exclusive representative;

H.  inpasse resol ution procedures equivalent to
those set forth in Section 18 of the Public Enployee
Bar gai ni ng Act; and

I. prohibited practices for the public enployer,
publ i c enpl oyees and | abor organi zations that pronote the
principles established in Sections 19, 20 and 21 of the
Publ i ¢ Enpl oyee Bar gai ni ng Act.

Section 27. APPROPRI ATI ON. - - Three hundred thousand
dol l ars ($300,000) is appropriated fromthe general fund to
the public enployee |abor relations board for expenditure
in fiscal year 2001 for the purpose of carrying out the
provi sions of the Public Enpl oyee Bargaining Act. Any
unexpended or unencunbered bal ance remai ning at the end of
fiscal year 2001 shall revert to the general fund.

Section 28. SEVERABILITY.--1f any part or application
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of the Public Enpl oyee Bargaining Act is held invalid, the
remai nder or its application to other situations or persons
shall not be affected.
Section 29. EFFECTI VE DATE. --The effective date of
the provisions of this act is July 1, 2000.
- 30 -
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