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SENATE BI LL 152
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Sue F. W/ son

AN ACT
RELATI NG TO GOVERNMENTAL LI ABI LI TY; EXPANDI NG THE DUTI ES OF
THE RI SK MANAGEMENT DI VI SI ON OF THE GENERAL SERVI CES
DEPARTMENT TO REQUI RE THE PURCHASE OF | NSURANCE COVERAGE FOR
FOSTER PARENTS; CHANG NG THE TORT CLAI M5 ACT DEFINITION TO
MAKE THE LAW CONSI STENT; AMENDI NG SECTI ONS OF THE NVSA 1978.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 15-7-3 NVSA 1978 (being Laws 1978,
Chapter 166, Section 8, as anended) is anmended to read:
"15-7-3. ADD TI ONAL PONERS AND DUTI ES OF THE RI SK
MANAGEMENT DI VI SI ON. - -

A.  The risk nmanagenent division of the genera
servi ces departnent may:
(1) enter into contracts;
(2) procure insurance, reinsurance or

enpl oyee group benefits; provided that any proposal or
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contract for the procurenent of any group health care
benefits shall be subject to the provisions of the Health
Care Purchasing Act; and provided further that reinsurance or
excess coverage i nsurance may be placed by private
negotiation, notw thstandi ng the provisions of the
Procurenment Code, if the insurance or reinsurance has a
restricted nunber of interested carriers, the board

determ nes that the coverage is in the interest of the state
and cannot ot herw se be procured for a reasonable cost and
the director seeks the advice and review of the board in the
pl acement and in designing private negotiation procedures;

(3) in the manner prescribed by Subsection E
of Section 9-17-5 NMBA 1978, after a notice and a public
hearing, prescribe by regul ati on reasonabl e and objective
underwiting and safety standards for governmental entities
and reasonabl e standards for nunicipal self-insurance pooling
agreenents covering liability under the Tort O ains Act and
adopt such other regul ations as nay be deened necessary;

(4) conprom se, adjust, settle and pay
cl ai ns;

(5) pay expenses and costs;

(6) 1in the manner prescribed by Subsection E
of Section 9-17-5 NMBA 1978, prescribe by rule or regulation
the rating bases, assessments, penalties and risks to be
covered by the public liability fund, the workers'
conpensation retention fund and the public property reserve

fund and the extent such risks are to be covered;
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(7) issue certificates of coverage in
accordance with Paragraph (6) of this subsection:

(a) to any governnental entity for any
tort liability risk covered by the public liability fund;

(b) to any governnental entity for any
personal injury liability risk or for the defense of any
errors or act or om ssion or neglect or breach of duty,
including the risks set forth in Paragraph (2) of Subsection
B and Paragraph (2) of Subsection D of Section 41-4-4 NVSA
1978; and

(c) to any governnental entity for any
part of risk covered by the workers' conpensation retention
fund, the surety bond fund or the public property reserve
fund;

(8) study the risks of all governnenta
entities;

(9) initiate the establishnment of safety
prograns and adopt regulations to carry out such prograns in
t he manner prescribed by Subsection E of Section 9-17-5 NVBA
1978,

(10) hire a safety programdirector who
shall coordinate all safety prograns of all state agencies;

(11) <consult with and advise |ocal public
bodi es on their risk managenent problens; and

(12) enploy full-tine |egal counsel who
shal | be under the exclusive control and supervision of the

director and the secretary of general services.
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B. The risk managenent division of the genera
servi ces departnent shall provide liability coverage for the
follow ng risks:

(1) a claimmde pursuant to the provisions
of 42 U.S.C. Section 1983 against a nonprofit corporation,
menbers of its board of directors or its enpl oyees when the
claimis based upon action taken pursuant to the provisions
of a contract between the corporation and the department of
heal th under which the corporation provides devel opnenta
disability services to clients of the departnent and the
claimis made by or on behalf of a client; and

(2) a claimnmade pursuant to the provisions
of 42 U.S.C. Section 1983 against a nonprofit corporation,
menbers of its board of directors or its enpl oyees when the
corporation operates a facility licensed by the departnent of
health as an internediate care facility for the nentally
retarded and the claimis based upon action taken pursuant to
the provisions of the license and is nade by or on behal f of
a resident of the licensed facility.

C. The director shall report his findings and
reconmendations, if any, for the consideration of each
| egislature. The report shall include the ambunt and nane of
any person receiving paynent fromthe public liability fund
of any claimpaid during the previous fiscal year exceeding
one thousand dollars ($1,000). The report shall be nade
avail able to the | egislature on or before Decenber 15

precedi ng each regul ar |egislative session.
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D. The director shall purchase insurance coverage

for licensed foster parents providing care for children in

the | egal custody of the hunmn services departnent, the

corrections departnent, the departnent of health or the

children, vouth and famlies departnent, but excluding those

foster parents certified by a licensed child pl acenent

agency. The insurance shall insure against the risks of

liability for bodily injury and property damage arising from

civil rights violations or neqgligence resulting from

activities related to the care and physical custody of foster

children. Limts of liability shall not be |ess than one

hundr ed thousand dollars ($100, 000) per occurrence. Prenium

costs shall be allocated to and paid by the departnents

havi ng | egal custody of the foster children and contracts

with foster parents to care for them Coverage shall be

effective fromJanuary 1, 2001. |f the director and the

board determ ne that coverage is not available, the

departnents shall be notified of that determ nation no | ater

t han Decenber 1, 2000. If coverage is determ ned not to be

available, a foster parent who purchases liability insurance

covering the risks enunerated in this section with at |east

the specified linits shall be reinbursed by the departnent

with which the foster parent has contracted to provide care

for the cost of the premiumincurred for the described

coverage and mninumlimt upon presenting proof of purchase

to the department.”

Section 2. Section 41-4-3 NVSA 1978 (being Laws 1976,
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Chapter 58, Section 3, as anended) is anmended to read:
"41-4-3. DEFINITIONS.--As used in the Tort O ains Act:

A.  "board" neans the risk nmanagenent advisory
boar d;

B. "governmental entity" nmeans the state or any
| ocal public body as defined in Subsections C and H of this
section;

C. "local public body" neans all political
subdi vi sions of the state and their agencies,
instrumentalities and institutions and all water and natural
gas associ ati ons organi zed pursuant to Chapter 3, Article 28
NVBA 1978;

D. "law enforcenent officer" neans any full-tine
sal ari ed public enployee of a governnental entity whose
principal duties under law are to hold in custody any person
accused of a crimnal offense, to maintain public order or to
make arrests for crines, or nenbers of the national guard
when called to active duty by the governor

E. "nmaintenance" does not i nclude:

(1) conduct involved in the issuance of a
permt, driver's license or other official authorization to
use the roads or highways of the state in a particular
manner; or

(2) an activity or event relating to a
public building or public housing project that was not
f oreseeabl e;

F. "public enpl oyee" neans any officer, enployee
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or servant of a governnental entity, excluding independent

contractors except for individuals defined in Paragraphs

[ A8 —10—and—34)y] (6). (9) and (13) of this

subsection, or of a corporation organi zed pursuant to the

Educati onal Assistance Act or the Mrtgage Finance Authority

Act and i ncl udi ng:

(1) elected or appointed officials;

(2) law enforcenent officers;

(3) persons acting on behalf or in service
of a governnental entity in any official capacity, whether
with or without conpensation

[ 4y —+i w i
: it . I I i he | . I ,
eoreetons—depar-ert—er—depar et —et—heath—bot—ret
Haetudi-ng—toster—parents—eert-ed—by—ateensed—chid
pracerenrt—ageney

£51] (4) nenbers of state or |ocal selection
panel s established pursuant to the Adult Conmunity
Corrections Act;

[€6)] (B) nenbers of state or | ocal
sel ection panels established pursuant to the Juvenile
Communi ty Corrections Act;

[£A] (6) licensed nedical, psychol ogical or
dental arts practitioners providing services to the
corrections departnment pursuant to contract;

[£8)F] (7). nmenbers of the board of directors

of the New Mexi co conprehensive health insurance pool
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[£9] (8) individuals who are nenbers of
nmedi cal review boards, commttees or panels established by
t he educational retirement board or the retirenment board of
the public enpl oyees retirenent association;

[€26)y] (9) licensed nedical, psychol ogical
or dental arts practitioners providing services to the
children, youth and fam lies departnent pursuant to contract;

[(+H] (10) nenbers of the board of
directors of the New Mexico educational assistance
f oundati on;

[+2r] (11) nenbers of the board of
directors of the New Mexico student | oan corporation

[€+3)y] (12) nenbers of the New Mexico
nort gage finance authority; and

[624] (13) volunteers, enployees and board
menbers of court-appoi nted special advocate prograns;

G  "scope of duties" neans perform ng any duties
that a public enployee is requested, required or authorized
to performby the governmental entity, regardless of the tine
and pl ace of performance; and

H "state" or "state agency" neans the state of
New Mexi co or any of its branches, agencies, departnents,
boards, instrunentalities or institutions."

Section 3. EFFECTI VE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 8 -
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