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HOUSE Bl LL 486
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Lisa L. Lutz

AN ACT
RELATI NG TO TRADE PRACTI CES; TRANSFERRI NG ENFORCEMENT
AUTHORI TY FOR THE CHARI TABLE SOLI Cl TATI ONS ACT TO THE PUBLI C
REGULATI ON COVM SSI ON.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 57-22-2 NVBA 1978 (being Laws 1983,
Chapter 140, Section 2, as anended) is anended to read:
"57-22-2. PURPCSE. - - The purpose of the Charitable
Solicitations Act is to authorize the [atterney—genreral]
comm ssion to nonitor, supervise and enforce the charitable
pur poses of charitable organizations and regul ate
prof essi onal fundraisers operating in this state."
Section 2. Section 57-22-3 NMSA 1978 (being Laws 1983,
Chapter 140, Section 3, as anended) is anended to read:
"57-22-3. DEFINITIONS.--As used in the Charitable

Solicitations Act:
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A. "charitabl e organi zation" nmeans [anRy] an entity
t hat has been granted exenption fromthe federal inconme tax
by the United States conmm ssioner of internal revenue as an
organi zati on described in Section 501(c)(3) of the Internal
Revenue Code of 1986, as anended, or identifies itself to the
public as having a charitabl e purpose;

B. "charitabl e purpose" nmeans a benevol ent, soci al
wel fare, scientific, educational, environnental,
phi | ant hropi ¢, humane, patriotic, public health, civic or
ot her el eenbsynary objective or an activity conducted in
support of or in the nane of |aw enforcenent officers,
firefighters or other persons who protect public safety;

C. "conmmi ssion" neans the public requl ation

conmi ssi on;

[€] D_ "contribution" neans the prom se, grant or
pl edge of [any] noney, credit or property of any kind or
val ue provided to a charitable organization in response to a
solicitation, but does not include program service revenue or
bona fide nenbership fees, dues or assessnments; provided that
bona fide nenbership fees, dues or assessnents do not include
contributions nmade in exchange for menbership in a charitable
organi zati on unl ess nmenbership confers rights and benefits in
addition to receiving literature of the charitable
or gani zati on;

[B-] E. "educational institution"” neans:

(1) an entity organi zed and operat ed

primarily as a school, college or other instructional
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institution with a defined curriculum student body and
faculty, conducting classes on a regular basis; and

(2) auxiliary entities, including parent-
t eacher organi zati ons, booster and support cl ubs that
support, encourage or pronote a school, college or other
instructional institution and its defined curriculum student
body, faculty, facilities or activities;

[E-] E_ "professional fundraiser” means a person
that solicits or enploys or directs others to solicit
contributions fromthe public on behalf of a charitable
organi zation in exchange for conpensation and has custody or
control of the contributions; provided that "professiona
fundrai ser” does not include a director, officer, bona fide
enpl oyee or salaried officer, volunteer, attorney, accountant
or investment counselor of a charitable organization;

[] G_ "professional fundraising counsel” neans a
person that provides services or enploys or directs others to
provi de services for conpensation to a charitable
organi zation in the solicitation of contributions, including
managi ng or preparing materials to be used in conjunction
with [ary] a solicitation; provided that the person does not:

(1) directly solicit contributions; or

(2) receive, have access to or control any
contribution received in response to the solicitation;
provi ded further that "professional fundraising counsel" does
not include a director, officer, bona fide enpl oyee or

sal aried officer, volunteer, attorney, accountant or
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i nvest nent counsel or of a charitabl e organization;

[&] H_ "religious organization"” neans a church
organi zation or group organized for the purpose of divine
worship or religious teaching or other specific religious
activity or any other organization that is forned in
association with or to primarily encourage, support or
pronote the work, worship, fellowship or teaching of the
church, organi zation or group; and

[H-] L. "solicit" or "solicitation" nmeans [any] a
communi cati on requesting a contribution or offering an
opportunity to participate in a gane of chance, raffle or
simlar event with the representation that the contribution
or participation will support a charitable purpose, and
i ncl udes:

(1) [any] a verbal request nmade in person or
by tel ephone, radio, television, electronic comunication or
ot her nedi a;

(2) [any] a witten or published request
mai | ed, sent, delivered, circulated, distributed, posted in a
public place, advertised or comruni cated through any nedi um
to the public;

(3) [any] a sale or attenpt to sell a good
or service; and

(4) [any] an invitation to attend an
assenbly, event, exhibition, performance or social gathering
of any ki nd.

A contribution is not required for a solicitation to
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have occurred, and "solicit" or "solicitation" does not
include direct grants or allocation of funds received or
solicited from[any] an affiliated fundraising organi zati on
by a menber agency or unsolicited contributions received from
[amry] an individual donor, foundation, trust, governnental
agency or other source, unless such contributions are
received in conjunction with a solicitation drive."

Section 3. Section 57-22-5 NMSA 1978 (being Laws 1983,
Chapter 140, Section 5, as anended) is anended to read:

"57-22-5. [ AFFORNEY—CGENERAE] COWM SSI ON TO MAI NTAI N
REG STER OF CHARI TABLE ORGANI ZATI ONS AS PUBLI C RECORD. - - The
[ atterrey—generat] conmmi ssion shall establish and maintain a
regi ster of all docunents filed by charitabl e organizations
in accordance with the Charitable Solicitations Act. The
regi ster shall be open to public inspection except that the
[ att+errey—generat| conmm ssion may wi thhold from public
i nspection docunments or information obtained in the course of
an investigation undertaken pursuant to the provisions of
that act or that otherwi se may be withheld from public
i nspection by |aw "

Section 4. Section 57-22-6 NVSBA 1978 (being Laws 1983,
Chapter 140, Section 6, as anended) is anended to read:

"57-22-6. FILING OF REQUI RED DOCUMENTS. - -

A. A charitable organi zation existing, operating or

soliciting in the state, unless exenpted by Section 57-22-4

NVBA 1978, shall register with the [att+ernrey—general]
comm ssion on a form provided by the [atterney—general]
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comm ssion; correct any deficiencies in its registration upon

notice of deficiencies provided by the [atterrey—general]

comm ssion; and provide a copy of its IRS Form 1023 or |IRS

Form 1024 application for exenpt status with its
regi stration.

B. The [atterney—general] comm ssion shall notify
each charitable organization required to register within ten
busi ness days of his receipt of the registration form of any
deficiencies in the registration and may make rules in
accordance with the State Rules Act, as are necessary for the
proper admnistration of this section, including:

(1) requirenments for filing additional
i nformation, including disclosure of professional fundraising
counsel retained by the charitable organization; and

(2) provisions for suspending the filing of
reports or granting an exenption fromthe registration and
reporting requirenments of this section for a charitable
organi zation subject to audit, registration, charter or other
requirenments of a statew de, regional or national association
and if it is determ ned that such reports or registration is
not necessary for the protection of the public interest.

C. In addition to any other reporting requirenents
pursuant to the Charitable Solicitations Act, every
charitabl e organi zation that has received tax-exenpt status
pursuant to Section 501(c)(3) of the federal Internal Revenue
Code of 1986, as anmended, and is required to file a form 990,

990EZ or 990PF pursuant to the Internal Revenue Code of 1986,
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as anended, shall file that formand the acconpanyi ng

schedul e A annually with the [efHHee—softhe—attoerney—genreral]

comm ssion up to six nonths follow ng the close of the
charitabl e organi zation's fiscal year. Extensions of tine
for filing may be allowed at the discretion of the [atterrey
general] conmm ssion for good cause shown. Such forns shall
be public records and available for public inspection.

Organi zations that do not file a form 990, 990EZ or 990PF
pursuant to the Internal Revenue Code of 1986, as anended,

shall file an annual report, under oath, on the form provi ded

by the [atterney—genreral] conmmi ssion for that purpose. A

charitabl e organi zation that received total revenue in excess
of five hundred thousand dollars ($500,000) shall be audited
by an independent certified public accountant. Audits shal
be performed in accordance with generally acceptable
accounting principles. A charitable organization shal

correct any deficiencies in an annual report upon notice of

deficienci es provided by the [atternrey—genreral] comi ssion.

D. A charitable organization that fails to register
before a solicitation is made or fails to tinely file its tax
filings wth the [atterney—genreral] conmm Ssion pursuant to
Subsection C of this section may be assessed a late filing
fee of one hundred dollars ($100).

E. The [atterney—genreral] conmm ssion nmay accept
information filed by a charitabl e organization with anot her
state or the federal governnment in lieu of the registration

and reporting requirenents of the Charitable Solicitations
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Act if such information is determ ned by the [atterney
general] comm ssion to be in substantial conpliance with the
registration and reporting requirenents of that act."

Section 5. Section 57-22-6.1 NVBA 1978 (being Laws 1999,
Chapter 124, Section 12) is anended to read:

"57-22-6.1. PROFESSI ONAL FUNDRAI SERS- - REG STRATI ON. - -

A. Professional fundraisers shall, before entering
into a contract with [ary] a charitabl e organi zati on, except
a religious organization, to solicit for or on its behal f:

(1) register with the [atterrey—genrerat]
comm ssion on a form provided by the [atterney—general]
conmi _ssi on;

(2) file with the [atterrey—genreral] conm Ssion
a surety bond pursuant to the Charitable Solicitations Act;
and

(3) file with the [atterrey—genreral] conm Ssion
a copy of the intended witten contract between the
prof essional fundraiser and the charitabl e organi zation on
whose behal f the professional fundraiser intends to conduct a
solicitation canpaign

B. The contract between the professional fundraiser
and the charitabl e organization shall clearly describe the:

(1) conpensation and authority of the
prof essi onal fundraiser;
(2) solicitation canpaign
(3) location and tel ephone nunbers from where

solicitations are intended to be conducted;
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(4) list of names and addresses of al
enpl oyees, agents or other persons who are to solicit during
t he canpai gn; and

(5) copies of the solicitation literature,
including scripts of any witten or verbal solicitation.

C. The charitabl e organization on whose behal f the
prof essional fundraiser is acting shall certify that the
contract and solicitation materials filed with the [atterrey
generat] conmi ssion are true and conpl ete.

D. Wthin ten business days after receiving a
regi stration pursuant to this section, the [atterney—general]
conmi ssion shall notify the professional fundraiser of any
deficiencies in the registration, contract or bond; otherw se
the filing is deened approved as fil ed.

E. A professional fundraiser who fails to register
wi th the [atternrey—genrerat] conmmi ssion nmay be assessed a | ate
registration fee of five hundred dollars ($500)."

Section 6. Section 57-22-6.2 NVSA 1978 (being Laws 1999,
Chapter 124, Section 13) is anended to read:

"57-22-6.2. PROFESSI ONAL FUNDRAI SERS- - BOND. - - A
prof essional fundraiser shall file a surety bond at the tinme
of the registration with the [atterrey—general] conmission in
an anmount and on a form provi ded by the [atterney—general]
comm ssion. The professional fundraiser shall maintain the
surety bond, or alternative financial assurances approved by

t he [ attoerney—general] conmi ssion, as long as the

prof essional fundraiser solicits in the state.”
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Section 7. Section 57-22-6.4 NVBA 1978 (being Laws 1999,
Chapter 124, Section 15) is anmended to read:

"57-22-6.4. PROFESSI ONAL FUNDRAI SER- - RECORDS AND
REPORTS. - -

A. At least every six nonths, the professiona
fundrai ser shall account in witing to the charitable
organi zation for all contributions received and all expenses
i ncurred under their contract. The charitable organi zation
shall maintain a copy of the accounting of contributions and
expenses for three years and nmake it available to the
[ att+erney—general]| conmm SsSion upon request.

B. Al contributions of noney received by the
prof essi onal fundraiser shall be deposited in an account at a
federally insured financial institution within two days after
recei pt. The account shall be established and maintained in
the nanme of the charitable organization. D sbursenents from
t he account shall be nade upon warrants signed by an
aut hori zed representative of the charitabl e organization and
may al so be signed by the professional fundraiser.

C. The professional fundraiser shall include the
followng information in its accounting required by
Subsection A of this section to the charitable organization:

(1) the nanme and address of each person
contributing to the charitable organization and the date and
anount of the contribution. This information shall not be
publicly disclosed and shall be used only for | aw enforcenment

pur poses;
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(2) the nanme and residence address of each
enpl oyee, agent or other person involved in the solicitation;

(3) the script or other instructiona
i nformati on provided by the charitabl e organization or
prof essi onal fundraiser to enpl oyees, agents or other persons
conducting solicitations;

(4) a record of expenses incurred by the
prof essional fundraiser that the charitabl e organization
pai d; and

(5) the nane and address of each financi al
institution and the account nunber of each account in which
t he professional fundraiser deposited contributions received
fromthe solicitation

D. The professional fundraiser and the enpl oyees of

t he professional fundraiser shall disclose the following in
solicitations:

(1) the nanme of the charitabl e organization
and

(2) the fact that the solicitation is nmade by
or through a professional fundraiser.

E. Every professional fundraiser and charitable

organi zation shall have either a registered agent in the

state or shall file a consent to service of process with the

[ at+erney—general] commi ssion. The consent to service shal
be in the formprescribed by the [atterrey—gererat]

comm ssion and shall be irrevocable."

Section 8. Section 57-22-7 NMSA 1978 (being Laws 1983,
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Chapter 140, Section 7) is anended to read:

"57-22-7. RESTRICTION ON USE OF FACT OF FILING IN
SOLICI TATION. --No solicitation for charitable purposes shal
use the fact or requirenent of registration or of the filing
of [amy] a report with the [atternrey—general] conmm Ssion
pursuant to the Charitable Solicitations Act with the intent
to cause or in a manner tending to cause [aRy] a person to
believe that the solicitation, the manner in which it is
conducted, its purposes, any use to which the proceeds w |l
be applied or the person or organization conducting it has
been or will be in any way endorsed, sanctioned or approved

by t he [atterney—general] conmm Ssion or [any] a governnenta

agency or office."
Section 9. Section 57-22-9 NMSA 1978 (being Laws 1983,
Chapter 140, Section 9, as anended) is anended to read:
"57-22-9. AUTHORI TY OF THE [ AFFORNEY—GENERAL]
COW SSI ON. - -
A.  The [atterney—general] comm Sssion may, on behal f

of the state, exam ne and investigate [ary] a charitable
organi zation subject to the Charitable Solicitations Act to
ascertain the conditions of its affairs and to what extent,
if at all, it fails to conply with the trusts that it has
assunmed or if it has departed fromthe purposes for which it
was formed. 1In the case of failure or departure, the

[ att+errey—general| conmm ssion may institute, in the nanme of
the state, a proceeding necessary to correct the

nonconpl i ance or departure by any renedy avail abl e [ under]
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pursuant to the comon | aw.

B. The [atterney—general] conmm ssion may, in the

nanme of the state, seek injunctive relief, civil penalties,

financial accounting or restitution from[anry] a person who
has failed to conply with the registration, filing or
di scl osure provisions of the Charitable Solicitations Act or
who has otherw se violated the provisions of that act.

C. The [atterney—general] comi ssion, in the nane
of the state, may initiate appropriate proceedi ngs to seek
conmpliance with the provisions of the Charitable
Solicitations Act and with [any] rules pronul gated by the
[ att+ernrey—generat] commi ssion pursuant to that act. The
[ att+errey—generat|] conmi ssion may pronul gate rules for the

proper adm nistration of that act.

D. Nothing in this section shall be construed to
preclude a person or group of persons from asserting a
private cause of action against a charitable organization or
prof essi onal fundraiser."”

Section 10. Section 57-22-9.1 NVSA 1978 (being Laws
1999, Chapter 124, Section 16) is anended to read:
"57-22-9.1. | NVESTI GATI VE DENMAND- - CI VI L PENALTY. - -

A.  \Wenever the [atternrey—generat] conmmi ssion has
reason to believe that [ary] a person may be in possession,
custody or control of information or documentary material,

i ncluding an original or copy of any book, record, report,
menor andum paper, communi cation, tabul ation, chart,

phot ograph, mechani cal transcription or other tangible
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docunent or recording, that the [atterney—general] conm ssion

believes to be relevant to the subject matter of an
i nvestigation of a probable violation of the Charitable
Solicitations Act, the [atternrey—general] conm ssion nay,
prior to the institution of a civil proceeding, execute in
witing and cause to be served upon the person a civil
i nvestigative demand. The denmand shall require the person to
answer interrogatories or to produce docunentary material and
permt the inspection and copying of the material. The
demand of the [atterney—generat] commi ssion shall not be a
matter of public record and shall not be published by him
except by order of the court.
B. Each demand shall

(1) state the general subject matter of the
i nvesti gati on;

(2) describe with reasonable certainty the
i nformati on or docunentary material to be provided;

(3) identify the tinme period within which the
i nformati on or docunentary material is to be provided, which
in no case shall be less than ten days after the date of
service of the denmand; and

(4) state the date on which [anry] docunentary
mat eri al [shall—be] is available for inspection and copyi ng.

C. No dermand shall

(1) contain [any] a requirenent that would be

unreasonabl e or inproper if contained in a subpoena duces

tecumissued by a court of the state;

.131898. 1
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(2) require the disclosure of [anry] docunentary
mat erial that would be privileged or that for any other
reason woul d not be required by a subpoena duces tecum by a
court of the state; or

(3) require the renoval of [amy] docunentary
material fromthe custody of the person upon which the demand
is served except in accordance with the provisions of
Subsection E of this section.

D. Service of the demand nmay be nade by:

(1) delivering a duly executed copy of the
demand to the person to be served or, if the person is not a
natural person, to the registered or statutory agent for the
person to be served,

(2) delivering a duly executed copy of the
demand to the principal place of business in New Mexico of
the person to be served; or

(3) miling by registered mail or certified
mail a duly executed copy of the demand addressed to the
person to be served at his principal place of business in the
state or, if the person has no place of business in the
state, to his principal place of business.

E. Docunentary material demanded pursuant to
Subsection A of this section shall be produced for inspection
and copyi ng during nornmal business hours at the principa
pl ace of business of the person served or may be inspected

and copied at such other tinmes and places as may be agreed

upon by the person served and the [atterney—general]

.131898. 1
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conmm Sssi on.

F. Docunentary material and its contents produced
pursuant to a demand or answers to interrogatories shall not
be produced for inspection or copying by anyone other than an
aut hori zed enpl oyee of the [att+errey—general] conmi ssion.

The district court in the county in which the person resides
or has his principal place of business or is about to perform
or is performng the practice that is alleged to be unl awf ul

[under] pursuant to the Charitable Solicitations Act nay

order documentary material, its contents or answers to
interrogatories to be produced for inspection or copying by
soneone ot her than an authorized enpl oyee of the [attorney
gereral] conmm Ssion.

G At any tine before the return date of the
demand, a petition to set aside the demand, nodify the demand
or extend the return date on the demand may be filed in the
district court in the county in which the person resides or
has his principal place of business or is about to perform or
is performng the practice that is alleged to be unl awf ul

[under] pursuant to the Charitable Solicitations Act, and the

court upon show ng of good cause may set aside the demand,
modify it or extend the return date on the demand.

H If after service of the demand the person
negl ects or refuses to conply with the demand, the [atterney
general] comm ssion may invoke the aid of the court in the
enforcenent of the demand.

I. This section shall not be applicable to crim nal

.131898. 1



new
= del ete

underscored materi a

[ bracketed—raterial]

© 00 N oo o1~ W N P

N N NN NN B B R R R R R R R R
g B W N B O © ©® N O OO0 M W N P O

prosecuti ons.
J. In an action brought pursuant to the Charitable

Solicitations Act, if the court finds that a person has
viol ated a provision of that act or rules pronul gated
pursuant to that act, the [atterney—general] conm SSion nmay
recover, on behalf of the state, a maximumcivil penalty of
five thousand dollars ($5,000) per violation."

Section 11. Section 57-22-9.2 NVSA 1978 (being Laws
1999, Chapter 124, Section 17) is anended to read:

"57-22-9.2. EXCHANGE OF | NFORMATI ON W TH OTHER STATES. - -
The [atterney—genreral] comi ssion nmay exchange information
obtai ned by the civil investigative demand wi th conparabl e
authorities of other states or the federal governnent
regardi ng charitabl e organi zations, professional fundraisers
and professional fundraising counsel. |Information acquired
by exchange with other states or the federal government shal
be exenpt frominspection pursuant to the |Inspection of
Public Records Act. Information shall not be exchanged wth
conmparabl e authorities of other states or the federal
government unless the information is simlarly exenpt from
i nspection pursuant to applicable |laws of such other states
or the federal governnent."

Section 12. Section 57-22-11 NVBA 1978 (being Laws 1983,
Chapter 140, Section 11, as anended) is amended to read:

"57-22-11. EXEMPTI ONS FROM STATE AND LOCAL TAXATI ON. - -
Every officer, agency, board or conm ssion of this state, or

political subdivision of this state receiving applications
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for exenption fromtaxation shall provide to the [atterney
general] conmm ssion copies of all the applications,
supporting docunents and official responses.”

Section 13. TEMPORARY PROVI SI ON- - TRANSFERS OF PERSONNEL
FUNCTI ONS, MONEY, PROPERTY, CONTRACTUAL OBLI GATI ONS. - -

A. On the effective date of this act, al
appropriations, noney, records, furniture, equipnent and
ot her property belonging to or allocated to enforcenment of
the Charitable Solicitations Act by the attorney general
shall be transferred to the public regulation conm ssion.

B. Contractual obligations of the attorney general
related to the enforcenent of the Charitable Solicitations
Act shall be binding on the public regulation comm ssion.

Section 14. EFFECTI VE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 18 -
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