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+Reason We Are Here Today -  

■ The AG foisted this situation on the people of NM by issuing an April 1, 
2014 Opinion contrary to current law, regulation.   

■ Question Asked by Opinion - May a private landowner exclude others from 
fishing  in a stream that flows across their private property?  

■ Answer- No. A private landowner cannot prevent persons from fishing in a 
stream that flows across the landowner's private property provided that the 
stream is accessible without trespass across privately owned adjacent lands. 
 This means as long as you access the private property through the river, you 
can walk for several miles into private property and fish and you are no longer 
considered to be trespassing.



+What AG Opinion Does  
■ Defines the scope of the easement in relation to Art XVI Sec. 2 Beneficial Use Provision.  Never takes into account nor mention 

one time Constitutional Art II Sec 2 and ART II SEC. 20 rights of individuals. 

■ AG Opinion states as long you are accessing private property through the rivers and streams of NM, you are not trespassing on 
the private owners land and you may recreate and fish in the river for as far as you want to enter the private property for as long 
as you like.   

■ He says the Constitutional provisions declaring the waters of NM to be owned by the public and the right of the public to the 
beneficial use of public water, supersede Constitutional rights to acquire, possess and protect private property and right to not 
have private property to be taken for public use without just compensation.  

■ Landowner has only the same interest in and right to use the water as the general public.  Since fishing is recognized as a public 
beneficial use, the landowner, even if he owns the bed of the stream, cannot prevent others from fishing in the stream in 
accordance with state law. 

■  AG King overstepped his bounds with the opinion.  He put property rights and the safety of the general public at risk with his 
opinion.  We want the legislature and not the AG to define the scope of the relationship between these constitutional rights and we 
believe the scope of the easement is a simple clarification of what is already existing law.



+Law Prior to Final Passage Of SB 226  

■ The Law and Regulation prior to 2015 Legislature’s Passage Of SB 226  was you have to have landowner permission to fish on private 
property or you are criminally trespassing.  By extension it has always been the understanding and interpretation that you cannot walk 
or wade on to private property without landowner's permission or you are trespassing.  The AG reversed this to say that as long as you 
are access the private property through the river, you can walk and wade as far onto private property as you like, remain there as long as 
you want and fish and you are no longer trespassing. 

■ 30-14-1. Criminal Trespass 

■ A. Criminal trespass consists of knowingly entering or remaining upon posted private property without possessing written 
permission from the owner or person in control of the land. 

■ Annotation:  Access to public waters – A private landowner cannot prevent persons from fishing in a public stream that flows 
across the landowner’s property, providing the public stream is accessible without trespass across privately owned adjacent 
lands.  2014 Op. Att’y Gen. 14-04.



+Why is this issue important?  
 

■ 1.  The issue involves the relationship of public and private constitutional rights and the laws that govern the 
relationship between people with one another, people with all forms of business, and principles which are at core of 
how we live happily and peacefully with one another within our system of government. 

■ Constitutional Provisions at Issue  

■ - Art. XVI Sec. 2 Beneficial Use - The unappropriated water of every river and stream  within the state of NM is 
declared to belong to the public and to be subject to appropriation for beneficial use, in accordance with the laws of 
the state. 

■ - Art II Sec. 2 -Inherent rights to acquire, possess and protect private property and to obtain safety and happiness.



+Why is this issue important?  

■ - Art II Sec. 20 - Eminent Domain - You can't take private property for public use without just compensation. 

■ 2.  It is properly the function of the legislature to define the relationship between these constitutional rights. 

■ 3.  Economic Impact - Small business in rural communities. 

■ 4.  -  Uncertainty created not just about safety, but safety increases the need for immediate action. 



+Legislature Passes SB226; Signed April 3, 2015  
1.  Defines in statute the scope of the easement created by interaction of constitutional rights. 

  

2. Scope of easement is Limited narrowly to existing law.  Says you cannot walk or wade on 
private property without the express permission of the landowner. 

3. “No person engaged in hunting, fishing, trapping, camping, hiking, sightseeing, the 
operation of watercraft or any other recreational use shall walk or wade onto private 
property through non-navigable public water or access public water via private property 
unless the private property owner or lessee or person in control of private lands has 
expressly consented in writing. 

 



+Legal Underpinnings of Landmark Legislative Victory  

1.  PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1228 (2012) 
(stating that the rule for state riverbed title assumed federal 
constitutional significance under the equal footing doctrine).  

2. State ex rel. State Game Commission v. Red River Valley Co., 
1945-NMSC-034, 51 N.M. 207  (1945). 

3. What Was Decided By NM Supreme Court in Red River - The 
impounded water in the Conches Dam reservoir is public water of 
the state of New Mexico and the public has a  right of fishery and 
recreation on the impounded waters of the reservoir.  ¶59 and ¶60.
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The San Juan River below Navajo Dam offers anglers over seven miles excellent 
trout fishing and incredible scenery (photo: NM Game and Fish). – Hatch Magazine
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■ Judge Derek Pullen:  Under the law, "the people of the state of Utah 
are constitutionally entitled to have public lands — including the 
public's easement on state waters flowing over private lands — to be 
held in trust for them," 



+Akilah Sanders-Reed, and  
 Earth Guardians v. Governor Susana Martinez and State of 
New Mexico – Public Trust Doctrine - March 12, 2015 

■ “We agree that Article XX, Section 21 of our state constitution recognizes that 
a public trust duty exists for the protection of New Mexico’s natural resources, 
including the atmosphere, for the benefit of the people of this state.  However, 
we also conclude that New Mexico’s constitutional and statutory provisions 
have incorporated and implemented the common law public trust doctrine with 
regard to the process a person must follow in asserting his or her rights to 
protect the atmosphere.” 

■ “Our Supreme Court explained the relationship between common law and 
statutory law in the context of the public trust doctrine.  Where it found a 
statute counter to its provisions, it yielded to the statute but it gave way only in 
so far as the statute conflicted with its principles.”





+PPL Montana Navigability Test

■To be navigable for purposes of title under the equal footing doctrine, 
rivers must be “navigable in fact” at the time of statehood, meaning 
they were used or susceptible of being used as highways for 
commerce, over which trade and travel were conducted in the 
customary modes of trade and travel on the water.



+Reports to the Department of Interior from the 
Territorial Governors of New Mexico 1902 and 1905



+1902 Report to Department of Interior

■The Rio Grande is not a navigable river in New Mexico, nor is it 
navigable for over 1,200 miles below our southern boundary; and 
conclusive proof has been submitted in the courts that, even under 
existing conditions, without storage dams, our torrential floods do not 
reach the so-called head of navigation in substantial quantities – i.e. in 
sufficient amount to improve materially the “navigable capacity” of 
the stream.



+1905 Report to Department of Interior

■None of the rivers of the Territory are navigable nor are there any large 
bodies of water, although there are numerous mountain lakes and 
several lakes formed by irrigation systems, while at certain seasons of 
the year the submersions of deep places on the plains or mesas form 
lakes and lakelets.
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