NM Hospital Taxation Issues
“This is not a provider tax”
• In the 2017 Session, NMHA supported the hospital components (SFC amendments) as
finally passed in HB 202 / HB 2. The key elements are:
– ALL Not-for-profit, governmental and investor-owned hospitals are included in the State
portion of GRT tax base leveling
– A 60% deduction is applied to the revenue base.
– The estimated total GRT proceeds are $107M, a significant new tax burden on hospitals
– The revenue is appropriated to:
• $26M for Medicaid through the County Supported Medicaid Fund, generating a
$104M federal match for a total $130M from which:
– Hospitals would see a restoration of 2016 payment cuts
– A crucial 10% rate enhancement for rural hospitals
• $81M for the state general fund, available for appropriation, could generate $400
million if also used for Medicaid
– There is minimal local government GRT impact
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HB 2 Language
• “Contingent on enactment of House Bill 202 or
similar legislation of the first session of the fifty-third
legislature authorizing additional distributions to the
county-supported medicaid fund, up to twenty-six
million four hundred thousand dollars ($26,400,000)
is appropriated to the medical assistance program of
the human services department for increases to
inpatient and outpatient hospital rates, including five
million dollars ($5,000,000) for rate increases at
hospitals classified during fiscal year 2017 as
smallest and small for the purpose of receiving
payments for uncompensated care from the safety
net care pool fund. The other state funds
appropriation is from the county-supported medicaid
fund.”
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• CSMF
Appropriation
$26.4M
• Rate
Restoration
$14.3M
• 10% Rural
Add-On
$5M

Consultant Opinions
•
•

Supportive Opinion from Cindy Mann at Manatt Health. (Former Medicaid Director for CMS)
Supportive Second Opinion from Pat Casanova, Principal, Health Management Associates

•

EXCERPT FROM HMA SECOND OPINION MEMO:
“…I spoke with Kristin Fan, Director of the Financial Management Group at CMS, and shared copies of
the proposed legislation and a detailed overview of the GRT, including its history and the uses of the
revenue from this tax.
The Financial Management Group reviewed the legislation and reviewed federal regulation around
healthcare taxes. CMS views the New Mexico proposed tax structure to include hospitals as permitted
even if the stringent healthcare related tax requirements were to apply. CMS was clear that the tax
structure is in compliance with federal requirements, and there is no evidence of gaming. CMS
declined to opine on whether or not the proposed tax is a healthcare tax since that issue is not
dispositive because even if it were a provider tax, it would be permitted.”
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NM hospital taxation issues
• NMHA opposed HB 412, tax reform bill
– Applied the full 5.78% GRT to all hospitals
– Created a $320 million impact on hospitals
– All proceeds went to state general fund
• No help to Medicaid program or hospitals

– A decimating impact on small, rural hospitals
– Hospitals would receive minimal benefit from anti-pyramiding
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Governor Susana Martinez

To:
From:

Cindy Mann and Anne Karl, Manatt Health

Date:

March 10, 2017

Subject:

House Bill 202

Copy:

Jeff Dye, President and CEO, NMHA

On behalf of the New Mexico Hospital Association, we have reviewed HB 202, as amended to
incorporate changes suggested by the Association, to consider whether the reform of New
Mexico’s gross receipts tax (GRT) proposed in that bill would be considered a provider tax
under federal Medicaid law. For the reasons discussed below, we believe the tax changes in HB
202 do not constitute a provider tax under federal rules.
A tax is considered a provider tax (referred to in the law as a healthcare-related tax) under
federal law if it meets either of these two prongs of the definition:
•
•

Eighty-five percent of the burden of the tax falls on healthcare providers or
The tax provides for a different treatment for healthcare providers than for others.

HB 202 does not meet either prong of the definition.
•

•

The proposed changes would not make the GRT a health care tax under the first
prong because 85% of the burden of the GRT would not fall on healthcare providers.
In 2015, the gross receipts tax generated roughly $3.0 B in revenue; HB 202 would
raise less than two percent of total revenue.
HB 202 does not meet the second prong of the federal definition because hospitals
are not treated differently under the tax.
• Hospitals would be subject to the same structure, definitions, methodologies
and rate as others who are subject to the tax.
• Hospitals would receive a partial credit against this tax, similar to the
treatment of other entities long subject to the tax. As drafted, the credit
conforms with the language in the current GRT as applied to other taxpayers,
such as businesses qualifying for the small business research and development
credit or the technology jobs research and development credit.
• In fact, the large number and broad range of exemptions, deductions, and
credits embedded within the gross receipts tax suggest that various credits,
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deductions, and exemptions are a core feature within New Mexico’s gross
receipts tax.
The changes proposed in HB 202 do not create a new provider tax but rather bring hospitals into
the normal structure of the GRT, the burden of which does not fall primarily on healthcare
providers. As such, HB 202 does not meet either of the two prongs of what constitutes a
healthcare-related tax under federal law. It bears noting, however, that even if CMS were to
conclude that the proposed modification is a healthcare-related tax—which we believe is highly
unlikely—the arrangement would comply with CMS requirements for health care related taxes.1
203947409.1
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Specifically, the gross receipts tax as proposed in HB 202 is “broad based” because it applies to all hospitals
licensed in the state; it is “uniform” because the same rate applies to all revenue and all hospitals; and hospitals are
not guaranteed a return of their tax dollars.
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Date:
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On behalf of the New Mexico Hospital Association, in preparation for the legislative special session
scheduled to begin on May 24, 2017, we have reviewed the hospital‐specific elements of the GRT
proposal included in the amended versions of House Bill 202 and House Bill 2. This proposal closes
loopholes and levels the playing field for all for‐profit, not‐for‐profit and governmental hospitals. It was
put forward in the 2017 legislative session, and some questions have been raised about the
permissibility of the proposal under federal Medicaid law. As part of our review we have also reviewed
the March 10, 2017 memo prepared by Manatt Health on this matter.
We second the findings of Manatt Health. The proposal does not meet the definition of a provider tax.
As noted in the Manatt Health memo, there are two elements of the federal definition of a provider tax.
The tax must meet at least one of the elements. A provider tax requires:
•
•

Eighty‐five percent of the burden of the tax falls on healthcare providers, OR
The tax provides for a different treatment for healthcare providers than for others.

Neither element is true of the GRT proposal, for the reasons set out in the Manatt Health memo.
The proposed language would make the playing field more even for hospitals by subjecting all hospitals
to the GRT regardless of tax status. Future versions of the legislation will clarify that the tax applies to
gross receipts of hospitals as determined by the New Mexico Tax and Revenue Department. All
governmental hospitals and non‐governmental hospitals would be taxed at the existing state standard
rates.
Taxes imposed by a state, even if CMS views them as a provider tax, do not need to be approved by
CMS. Therefore, this proposal does not require federal approval prior to implementation.
Though there is a new administration at the federal level, there have been no changes to the law or
guidance regarding provider taxes. As an additional step to validate our opinions, we reached out to
CMS informally to inquire if the New Mexico proposal would present any issues or concerns at the
federal level.
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Anne Karl of Manatt Health and I spoke with Kristin Fan, Director of the Financial Management Group at
CMS, and shared copies of the proposed legislation and a detailed overview of the GRT, including its
history and the uses of the revenue from this tax.
The Financial Management Group reviewed the legislation and reviewed federal regulation around
healthcare taxes. CMS views the New Mexico proposed tax structure to include hospitals as permitted
even if the stringent healthcare related tax requirements were to apply. CMS was clear that the tax
structure is in compliance with federal requirements, and there is no evidence of gaming. CMS
declined to opine on whether or not the proposed tax is a healthcare tax since that issue is not
dispositive because even if it were a provider tax, it would be permitted.
The conversations with the CMS Financial Management Group staunchly support the original findings of
Manatt Health, and our agreement with their findings. The language of HB 202 brings hospitals into the
normal structure of the GRT, while addressing the state’s significant deficit. The concepts embodied in
the HB 202 / HB 2 hospital package provide a benefit to the State and to hospitals in a federally
compliant manner.

