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SECTION I: GENERAL INFORMATION

{Indicate if analysis is on an original bill, amendment, substitute or a correction of a previous bill}

Date Prepared: 1/22/2025 Check all that apply:
Bill Number: HB 123 Original X Correction
Amendment _ Substitute
Agency Name
and Code 218 AOC
Sponsor: Rep. Charlotte Little Number:

Short UNIFORM COHABITANTS' Person Writing Gino Unzueta San Miguel

ECONOMIC REMEDIES ACT

Title: Phone: 505-470-1962 Email aocgus@nmcourts.gov

SECTION II: FISCAL IMPACT

APPROPRIATION (dollars in thousands)

Appropriation Recurring Fund
FY25 FY26 or Nonrecurring Affected
None None N/A N/A
(Parenthesis () indicate expenditure decreases)
REVENUE (dollars in thousands)
Estimated Revenue Recurring Fund
or
FY25 FY26 FY27 Nonrecurring Affected
None None None N/A N/A

(Parenthesis () indicate revenue decreases)

ESTIMATED ADDITIONAL OPERATING BUDGET IMPACT (dollars in thousands)

3 Year Recurring or Fund
FY25 FY26 FY27 Total Cost | Nonrecurring | Affected
Total N/A N/A N/A N/A N/A N/A

(Parenthesis () Indicate Expenditure Decreases)



https://agencyanalysis.nmlegis.gov/
mailto:billanalysis@dfa.nm.gov

Duplicates/Conflicts with/Companion to/Relates to: None.
Duplicates/Relates to Appropriation in the General Appropriation Act — None.

SECTION I1I: NARRATIVE

BILL SUMMARY

Synopsis:

HB 123 proposes the enactment of the Uniform Cohabitants' Economic Remedies Act, which
aims to:

1. Provides a right of action to cohabitants for contractual and equitable claims arising out
of the contributions to the relationships of cohabitants;

2. Establish requirements of a cohabitants’ agreement; and

3. Allow third parties to enforce judgments against cohabitants and provide associated
remedies.

FISCAL IMPLICATIONS

There will be an administrative cost associated with the statewide update, distribution, and
documentation of the statutory changes in HB 123. This includes revising existing forms and
rules to implement the proposed changes. Additionally, the judiciary will need to provide
training to all judges on the new Act. A potential increase in caseload is anticipated if HB 123 is
enacted, due to disputes arising from cohabitants’ agreements.

SIGNIFICANT ISSUES

The Act may be intended for romantic couples, but roommates may also be able to sue each
other. A couple is not defined in the Act and could include roommates. However, a flexible
definition of “couple” may be beneficial. See Uniform Law Commission summary. “If
individuals living together are “mere roommates, including them within the act does no harm;
their claims and remedies will generally be identical whether under this act or other state law. On
the other hand, had the act included an elaborate definition litigants would spend considerable
time and money attempting to establish that they were (or were not) cohabitants within the
definition. The point of the act is to ensure that the nature of the parties’ relationship is not a bar
to their ability to bring claims against one another.”

See: THE UNIFORM COHABITANTS’ ECONOMIC REMEDIES ACT (2021)

The Nonmarital Cohabitant: The US Approach was drafted in 2021 in response to growing
discussions regarding the rights or lack of those rights for non-married cohabitants. “With more
couples — of greater diversity- cohabiting outside of marriage, more cohabitant disputes
inevitably show up in court .... Any legal regime that forces these varied forms of nonmarital
couplehood into a single prototype might provide simplicity and clarity but at the same time risks
standardizing non-standard relationships based on a set of norms that may not be applicable.”

See https://papers.ssrn.com/sol3/papers.cfm?abstract id=3881259



https://higherlogicdownload.s3.amazonaws.com/UNIFORMLAWS/e4047e19-2bdc-2f7a-dd37-f27aa10c6d9d_file.pdf?X-Amz-Expires=3600&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEOb%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJIMEYCIQDR269Nngm0MnCmSBCNVxlSxMtmWrnXgcvpy82beqM2oQIhALQkmz%2Ftvg6AzSgbQNW0OByvRwB8vxVtjcz2m4gT73v4KrkFCN%2F%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEQABoMMzgwMzM3MzQwNzA2IgxpyXO1Sr1cp%2Fsu6UwqjQVxYIYD1TxIViYC2TMO18S%2BfPZSvdhQcMT2anAtZw3HczLnftKDGhdBXdV33j8njzvzTvDay%2BlxZKctPJQ5lSM6STgwRiJeExVtXGIjzgoD%2FFMjJ1B11JFq0MS5zKTgKaRLSQ1RGa2jdScvP29e10SBz86WdyTNHP00W5Ve4WQamcgmw%2BKKV6NAKqkhqom9VBX%2BPVxLrfg8kGOoWdi1Yr2sqCPBT%2FxEzcJtSlds7iKU92xUAcMkyrDeCBLy9MkGDBJPKlzyZ3On%2FcySRiv8YhWtar3E70d7ruPCgCVaug8xNJpn2iCSEN%2FA2vXc8c7oKmVX306jRcEP6cZJMNK%2BDf6ZlpZsw3v34e2JzRUuppKUt2FZivbfSWLhyJp0UUfQ%2FD8lEeK8P6OhTAcLZ3URDF4k47Bf3QPkwdlTV1i0rx2uG53agfbtdRokxX%2BdseeZ7m6Qui%2Bt9Kd9CPrq1UhR5HUiav0pDWjYODpJps7dZ6o9GyO%2Fczw%2BHZIWPBPaL2umXziLxVQV1s6Rb19HHy7REWPNBLdQ6VtJxTOd18RWhjrKSzU2ZC7BKhrgiQtGocuBI0y2JLRgu4GVei%2BOlcvDX4c1W%2BZH79ohcdD52jQZJtmJ82BsWxwacG5ZRUOY2Mi5gKcWfhCrD46BoQ3jtTpqLe%2BFYPVXQbwnjQgOKFhuu9lSo1n2yvlJ361KfuMIRVzOoukxhsWwZBd0txKnUDNg6oUIr0BtWFWhREHuejaw8qhWf1VGgNWvZyRp%2B3axyNNXil95bImc3KM7Zwb0Cx2Vp%2BkY6N9etNeZa04TYrHFDkC4MEWkFGSI0kRNTLsjJ7SWb17Ztezg4E5sYJ9oRjSCuvgvKe7xSKFf3oxiPty5GDDS0sW8BjqwAYVVzOa6g8wWFnqlTCOXxdYT8xODNAsF%2B1BWxpoBlVWq1y8dYqaezlvyrxhZH%2ByNEf3fIA1YH%2BeAqeruMThtS4k0UpLL1ubs%2FC%2B9GaUhECfFNM3tt55M8V5lZt0Getl3lEmriJyyj%2Bn%2FI3oZOoG1Uk6hORkysIg3KRiVz3Pf4QCVhYx%2FoJLyHugOwFFg7M1tAAf9gW4zgxjQ7f95Z2Un95ZeKV%2BGPCaO%2B1xEWNen3uZk&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Credential=ASIAVRDO7IERLBEUQB5D%2F20250122%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Date=20250122T223334Z&X-Amz-SignedHeaders=host&X-Amz-Signature=2b71fdfae8ec6179487c058923ee01f9e246e1f2ff3a42d67cce127e8c99b859
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3881259

1. The legislation does not make clear if a cohabitant can be married to someone else, and
how Sec. 45-2-102 might impact this proposed act.

2. The cohabitation status terminates upon the parties marrying each other, according to
Section 2. (G)(3). However, Section 4 (A) (3) makes it clear that the prior claim
(contractual or equitable) is not extinguished by the marriage of the cohabitants to each
other. Section 4. (A) states "A person who is or was a cohabitant may commence an
action on a contractual or an equitable claim that arises out of contributions to the
relationship.” The action is not (Section 3) extinguished by the marriage of the
cohabitants to each other.

3. New Mexico is a community property state and during the marriage, each spouse is to act
in the best interest of the community and owes a fiduciary duty to the spouse. Inviting
one spouse to sue the other during the marriage for contributions prior to marriage may
cause a breach of fiduciary duty to the community. This could also mean that the parties
who marry later may bring a petition for both dissolution of marriage and a separate or
joint action under this Act. That will likely lead to substantially more litigation and
harder evidentiary problems.

4. According to Section 2(B), a “cohabitants’ agreement” can be entered into after the
couple no longer lives together “or were cohabitants™ and a “cohabitants’ agreement” can
be implied-in-fact. See Section 6(a), which states: “A cohabitants’ agreement may be
oral, in a record, express or implied-in-fact.” Oral contracts especially and more so with
implied-in-fact contracts will lead to an increase in the workload of the family court as
evidence to support the ‘agreement’ will not be a marriage certificate.

5. Currently, New Mexico does not permit the consummation of a New Mexico-based
common law marriage (but the rule of comity for other states does exist) but the
formation of this legislation would create a de facto marriage. The addition to New
Mexico’s family court of this remedy couched on cohabitation will increase litigation and
may circumvent the prohibition of common-law marriage.

6. Unmarried couples can enter into contracts that address contributions and division of
property and such agreements are enforceable under contract law and claim for unjust
enrichment as well as other equity-based claims for relief. HB 123 may complicate an
area of law that already provides for the relevant agreements.

PERFORMANCE IMPLICATIONS

If HB 123 passes, there may be an increase in litigation, and due to its nature, much of that
litigation may involve unwritten, entirely equitable actions. There are already remedies available
in civil law for breach of contract, implied contract, and equitable relief. This would shift those
cases to the family court and likely increase the caseload.

ADMINISTRATIVE IMPLICATIONS

There may be an administrative impact on the courts as the result of an increase in caseload
and/or in the amount of time necessary to dispose of cases.



CONFLICT, DUPLICATION, COMPANIONSHIP, RELATIONSHIP

There are already remedies available in civil law for breach of contract, implied contract, and

equitable relief.

TECHNICAL ISSUES

1.

Section 7(C) says, "An equitable claim based on contributions to the relationship accrues
on termination of cohabitation and is subject to equitable defenses." so presumably the
statute of limitation for an action under this Act is the four-year general limitation for
equitable actions and six for contractual actions. The legislation does not clearly
articulate that the general statute of limitations would apply.

A complication of the act is built into claims of individuals who cohabitate and then
marry. The marriage does not terminate the prior cause of action, but it also does not
clearly establish if the date of marriage is the triggering event for the calculation of the
statute of limitations. HB 123 could be interpreted to mean that the marriage is the
triggering date, but the lack of clarity is problematic and could be cured with that
addition.

A large complication is built into claims of individuals who cohabitate and then marry as
the marriage does not terminate the right to sue under this legislation but it also does not
clearly establish if the date of marriage is the triggering event for the calculation of the
statute of limitations. The legislation could be interpreted to mean that marriage is the
triggering date, but clarifying the triggering date would improve HB 123.

OTHER SUBSTANTIVE ISSUES — none identified.

ALTERNATIVES — none.
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL — none.
AMENDMENTS

See the information listed above.
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