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HOUSE BI LL 266
4A4TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000

| NTRODUCED BY
Rob Bur po

AN ACT
RELATI NG TO Cl GARETTES; ENACTI NG THE Cl GARETTE ENFORCEMENT
ACT.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE. --This act may be cited as the
"Cigarette Enforcement Act".
Section 2. DEFINITIONS.--As used in the Cgarette
Enf or cement Act:

A. "cigarette" neans any roll of tobacco or any
substitute therefor wapped in paper or any substance other
t han t obacco;

B. "department” means the taxation and revenue
department, the secretary of taxation and revenue or any
enpl oyee of the departnent exercising authority lawfully
del egated to that enployee by the secretary;

C. "inporter" neans "inporter"” as that termis
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defined in 26 USCA 5702(1);
D. "package" neans "package" as that termis
defined in 15 USCA 1332(4); and

E. "secretary" neans the secretary of taxation and
revenue.

Section 3. PROH BI TED CONDUCT. --1t is unlawful for a
person to:

A. sell or distribute in this state; acquire,
hol d, own, possess or transport for sale or distribution in
this state; or to inport, or cause to be inported, into this
state for sale or distribution in this state:

(1) cigarettes, the package of which

(a) bears a statenent, |abel, stanp,
sticker or notice indicating that the nmanufacturer did not
intend the cigarettes to be sold, distributed or used in the
United States, including | abels that state: "for export
only", "US. tax exenpt", "for use outside U S." or sinmlar
wor di ng; or

(b) does not conply with: 1) al
requi rements inposed by or pursuant to federal |aw regarding
war ni ngs and ot her information on packages of cigarettes
manuf act ured, packaged or inported for sale, distribution or
use in the United States, including the precise warning
| abel s specified in 15 USCA 1333; and 2) all federal
trademark and copyright | aws;

(2) cigarettes inported into the United

States on or after January 1, 2000 in violation of 26 USCA
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5754, any other federal |aw or federal inplenenting
regul ations;

(3) cigarettes that the person acting in
regard thereto otherw se knows or has reason to know t he
manuf acturer did not intend to be sold, distributed or used
in the United States; or

(4) cigarettes for which there has not been
submtted to the secretary of the United States departnent of
heal th and human services the list or lists of the
i ngredi ents added to tobacco in the manufacture of those
cigarettes as required by 15 USCA 1335A;

B. alter the package of any cigarettes prior to
sale or distribution to the ultimte consuner by renoving,
conceal i ng or obscuring:

(1) a statenent, |abel, stanp, sticker or
notice described in Subparagraph (a) of Paragraph (1) of
Subsection A of this section; or

(2) a health warning that is not specified
in, or does not conformw th the requirenents of, 15 USCA
1333; or

C. affix a stanp required pursuant to the
Cigarette Tax Act to a package of cigarettes described in
Subsection A of this section or altered in violation of
Subsection B of this section.

Section 4. DOCUMENTATION.--On the first business day of
each nonth, each person licensed or registered to affix a

state tax stanp to cigarettes pursuant to Section 7-12-9 NVSBA
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1978 shall file with the departnent for all cigarettes
inmported into the United States to which the person has
affixed a tax stanp in the precedi ng nont h:

A. copies of:

(1) the permt issued pursuant to 26 USCA
5713 to the person inporting the cigarettes into the United
States allowing the person to inport the cigarettes; and
(2) the custons formcontaining, wth
respect to the cigarettes, the internal revenue tax
information required by the federal bureau of al cohol,
t obacco and firearns;

B. a statenent signed under penalty of perjury by
the person affixing the state tax stanp identifying the brand
and brand styles of all the cigarettes, the quantity of each
brand style, the supplier of the cigarettes and the person to
whom the cigarettes were conveyed for resale and a separate
statenent by that person under penalty of perjury, which is
not confidential or exenpt from public disclosure,
identifying only the brands and the brand styles of the
cigarettes; and

C. a statenment signed under penalty of perjury by
an officer of the manufacturer or inporter of the cigarettes
certifying that the nmanufacturer or inporter has conplied
with the package health warning and ingredient reporting
requi renments of 15 USCA Sections 1333 and 1335a with respect
to the cigarettes, including a statenent indicating whether

the manufacturer is or is not a participating nmanufacturer
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within the neaning of that federal |aw

Section 5. VI OLATI ON OF ACT CONSTI TUTES AN UNFAI R TRADE
PRACTICE. --A violation of Section 3 or 4 of the Cgarette
Enf orcenment Act constitutes an unfair trade practice pursuant
to the Unfair Practices Act.

Section 6. UNFAIR Cl GARETTE SALES. - - For the purposes of
the Cigarette Enforcenent Act, cigarettes inported or
reinmported into the United States for sale or distribution
under a trade nane, trade dress or trademark that is the sane
as, or is confusingly simlar to, a trade nane, trade dress
or trademark used for cigarettes manufactured in the United
States for sale or distribution in the United States is
presunmed to have been purchased outside of the ordinary
channel s of trade.

Section 7. CRIM NAL PENALTIES FOR VI CLATI ON. - -

A. A person who knowi ngly conmts an act
prohi bited by Section 3 of the Cigarette Enforcenent Act is
guilty of a fourth degree felony and shall be sentenced in
accordance with Section 31-18-15 NVSA 1978.

B. A person who fails to conply with a requirenent
of Section 4 of the Cigarette Enforcenent Act is guilty of a
fourth degree felony and shall be sentenced in accordance
with Section 31-18-15 NWVSA 1978.

Section 8. ADM NI STRATI VE PENALTI ES FOR VI OLATI ON. - -

A. The secretary may revoke or suspend the
registration or license of a person |licensed or registered

pursuant to Section 7-12-9 NMSA 1978 who viol ates Section 3
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or 4 of the Cigarette Enforcenment Act. The decision to
revoke or suspend shall be taken and is subject to reviewin
accordance with the Tax Adm nistration Act.

B. Cigarettes acquired, held, owned, possessed,
transported in, inported into or sold or distributed in this
state in violation of the G garette Enforcenent Act are
contraband and are subject to seizure, forfeiture and
destruction by the departnment or a | aw enforcenment agency.

Section 9. APPLICABILITY.--The provisions of the
Cigarette Enforcenent Act do not apply to:

A. cigarettes allowed to be inported or brought
into the United States for personal use free of federal tax
or duty or voluntarily abandoned to the federal secretary of
the treasury at the tinme of entry; and

B. cigarettes sold or intended to be sold as duty-
free nerchandi se by a duty-free sales enterprise in
accordance with the provisions of 19 USCA 1555(b) and
i mpl enenting regulations, but if the cigarettes are brought
back in custons territory for resale within the custons
territory, the provisions of that act apply.

Section 10. EFFECTIVE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 6 -
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