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HOUSE BI LL 196
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Rob Bur po

AN ACT
RELATI NG TO TAXATI ON, AMENDI NG PROVI SI ONS OF THE W THHOLDI NG
TAX ACT TO PROVI DE FOR OPTI ONAL W THHOLDI NG FOR CERTAI' N
| NTEREST.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 7-3-2 NVBA 1978 (being Laws 1990,
Chapter 64, Section 1, as anended) is anmended to read:
"7-3-2. DEFINITIONS. --As used in the Wthhol di ng Tax
Act :

A. "departnent” neans the taxation and revenue
department, the secretary of taxation and revenue or any
enpl oyee of the departnent exercising authority lawfully
del egated to that enployee by the secretary;

B. "enployee" neans either an individual domciled
within the state who perfornms services either within or

wi thout the state for an enployer or, to the extent permtted
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by Iaw, an individual domiciled outside of the state who
performs services within the state for an enpl oyer;

C. "enployer" neans a person, or an officer, agent
or enpl oyee of that person, having control of the paynent of
wages, doi ng business in or deriving incone from sources
within the state for whom an individual perforns or perforned
any service as the enpl oyee of that person, except that if
t he person for whomthe individual perforns or perfornmed the
servi ces does not have control over the paynent of the wages
for such services, "enployer" nmeans the person having control
of the payment of wages;

D. "Internal Revenue Code" neans the Interna
Revenue Code of 1986, as anended;

E. "owner" neans a partner in a partnership not
taxed as a corporation for federal incone tax purposes for
the taxabl e year, a sharehol der of an S corporation or of a
corporation other than an S corporation that is not taxed as
a corporation for federal incone tax purposes for the taxable
year, a nenber of a limted liability conmpany or any simlar
person hol ding an ownership interest in any [busiress

ation I I I . hip- I
. : ol L : I o

year]| pass-through entity;

F. "pass-through entity" means any busi ness
associ ati on ot her than:
(1) a sole proprietorshinp;

(2) an estate or trust; or
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(3) a corporation, limted liability
conmpany, partnership or other entity not a sole
proprietorship taxed as a corporation for federal incone tax
pur poses for the taxable year;

G "payor" means any person [fakinag] who:

(1) makes paynment of a pension or annuity to

an individual domciled in New Mexico; or

(2) is required to submit an information

return pursuant to Section 6049 of the Internal Revenue Code

with respect to interest, as that termis defined in Section

6049 of the Internal Revenue Code, and:

(a) nmekes paynent of interest, as that

termis defined in Section 6049 of the Internal Revenue Code,

agqgr egati ng one hundred dollars ($100) or nore to any other

person _during any cal endar year:; or

(b) receives paynent of such interest

as a nom nee and who nmakes paynents aggregating one hundred

dollars ($100) or nore during any calendar year to any other

person with respect to the interest so received;

H  "payroll period" nmeans a period for which a
paynment of wages is nade to the enpl oyee by his enpl oyer;

I. "person" nmeans any individual, club, conpany,
cooperative association, corporation, estate, firm joint
venture, partnership, receiver, syndicate, trust or other
associ ation and, to the extent permitted by |aw, any federal,
state or other governnmental unit or subdivision or an agency,

departnment or instrunmentality thereof;
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J. "wagerer" means any person who receives
Wi nnings that are subject to w thhol ding;
K. "wages" neans renuneration in cash or other
formfor services performed by an enpl oyee for an enpl oyer;
L. "winnings that are subject to wthhol di ng"
means "w nni ngs which are subject to w thhol ding" as that
termis defined in Section 3402 of the Internal Revenue Code;
M  "wi thhol dee" neans:

(1) an individual domciled in New Mexico

receiving interest or a pension or annuity fromwhich an
anount of tax is deducted and withheld pursuant to the
W t hhol di ng Tax Act;

(2) an enpl oyee; and

(3) a wagerer; and

N. "wi thhol der” neans a payor, an enployer or any
person required to deduct and withhold fromw nnings that are
subj ect to withhol ding."

Section 2. Section 7-3-3 NVSA 1978 (being Laws 1961,
Chapter 243, Section 3, as anended) is anended to read:
"7-3-3. TAX WTHHELD AT SOURCE. - -

A. Every enpl oyer who deducts and wi thholds a
portion of an enpl oyee's wages for paynent of incone tax
under the provisions of the Internal Revenue Code shal
deduct and wi thhold an anount for each payroll period
computed froma state withholding tax table furnished by the
departnent; provided:

(1) if the enployee instructs the enpl oyer
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to withhold a greater anount, the enployer shall deduct and
wi t hhol d the greater anount;

(2) if the enployee is not a resident of New
Mexico and is to performservices in New Mexico for fifteen
or fewer days cumul atively during the cal endar year, the
enpl oyer is not required to deduct and wi thhold an anount
fromthat enployee's wages; and

(3) if the aggregate nonthly anmount wthheld
under this section would be | ess than one dollar ($1.00) for
an enpl oyee, the enpl oyer shall not be required to deduct and
wi t hhol d wages in regard to that enployee.

B. The departnent shall devise and furnish a state
wi t hhol di ng tax table based on statutes nmade and provided to
enpl oyers required to withhold anbunts under this section.
This table shall be devised to provide for a yearly aggregate
wi thhol ding that will approxinmate the state inconme tax
liability of average taxpayers in each exenption category.

C. If an individual requests in witing that the
payor deduct and w thhold an anount fromthe anount of the

interest, pension or annuity due the individual, the payor

maki ng paynent of interest or a pension or annuity to an

i ndi vidual domiciled in New Mexico shall deduct and wi thhold
t he anobunt requested to be deducted and w thhel d, provided
that the payor is not required to deduct and withhold any
amount | ess than ten dollars ($10.00) per paynment. The
written request shall include the payee's nane, current

address, taxpayer identification nunber and, if applicable,
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the contract, policy or account nunber to which the request
applies.
D. Every person in New Mexico who is required by

the provisions of the Internal Revenue Code to deduct and
wi t hhol d federal tax from paynent of w nnings that are
subj ect to w thholding shall deduct and w thhold from such
paynent a tax in an anmount equal to six percent of the
Wi nni ngs, except that an Indian nation, tribe or pueblo or an
agency, departnent, subdivision or instrunmentality thereof is
not required to deduct or withhold from paynments nmade to
menbers or spouses of nenbers of that Indian nation, tribe or
puebl o.”

Section 3. Section 7-3-4 NVBA 1978 (being Laws 1961,
Chapter 243, Section 4, as anended) is anended to read:

"7-3-4. DEDUCTI ONS CONSI DERED TAXES. - - Anbunt s deduct ed
under the provisions of the Wthhol ding Tax Act shall be a
collected tax. No enployee shall have a right of action
agai nst the enployer for any anount deducted and w t hhel d
fromthe enpl oyee's wages. No individual who has instructed

a payor to deduct and wi thhold an amount fromthe interest

pensi on or annuity due that individual shall have a right of
action agai nst a payor for any anount deducted and w t hhel d
pursuant to the instruction. No wagerer who receives

Wi nni ngs that are subject to w thholding shall have a right
of action against the person who deducted and w thhel d an
anount fromthe wagerer's wi nnings for the anmpbunt deducted

and wi t hhel d. "
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Section 4. Section 7-3-7 NVBA 1978 (being Laws 1961,
Chapter 243, Section 8, as anended) is anended to read:
"7-3-7. STATEMENTS OF W THHOLDI NG. - -

A. Every enployer shall file an annual statenent
of withholding for each enployee. This statenent shall be in
a formprescribed by the departnent and shall be filed with
the departnent on or before the |last day of February of the
year followi ng that for which the statenent is made. It
shall include the total conpensation paid the enployee and
the total anobunt of tax withheld for the cal endar year or
portion of a cal endar year if the enpl oyee has worked | ess
than a full cal endar year

B. Every payor shall file an annual statenment of
wi t hhol di ng for each individual fromwhom sone portion of

interest or a pension or an annuity has been deducted and

wi thhel d by that payor. This statenent shall be in a form
prescribed by the departnent and shall be filed with the
departnment on or before the |ast day of February of the year
followng that for which the statement is made. It shal

include the total anmount of interest, pension or annuity paid

to the individual and the anmount of tax withheld for the
cal endar year

C. Every person required to deduct and wi thhold
tax froma paynment of w nnings that are subject to
wi t hhol ding shall file an annual statenent of w thhol ding for
each wagerer from whom sone portion of a paynent of w nnings

has been deducted and wi thhel d by that person. This
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statenment shall be in a formprescribed by the departnent and
shall be filed with the departnent on or before the | ast day
of February of the year follow ng that for which the
statenent is made. It shall include the total anount of

Wi nnings paid to the individual and the anpbunt of tax

wi t hhel d for the cal endar year. The departnment may al so
require any person who is required to submt an infornation
return to the internal revenue service regardi ng the w nnings
of another person to submit copies of the return to the

departnment."
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